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:
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:

INITIAL DECISION

Before

Angela T. Jones

Administrative Law Judge

HISTORY OF THE PROCEEDING
On May 3, 2010, Pamela Parisano (“Complainant”) filed a formal Complaint (“Complaint”) against PECO Energy Company (“PECO” or “Company” or “Respondent”) at Docket Number C-2010-2174353.  Complainant alleged that PECO had incorrect charges on her bill and desired an explanation regarding the charges.  Complainant also requested that there be an attempt to “work something out.”  Complaint at ¶ 5.  
On May 26, 2010, Tishekia Williams, Esquire, counsel for PECO, filed an Answer to the Complaint.  PECO denied that there were incorrect charges on Complainant’s bill and alleged that Complainant was responsible for the account balance in the amount of $1,097.32.  PECO also stated the Complainant is not entitled to a payment agreement because she is a Customer Assistance Program (“CAP”) participant as of October 3, 2003.  As a CAP participant Complaint received a 26% discount on her first 650kWh of usage.  Complainant was recertified for CAP participation on April 3, 2009, and was enrolled in budget billing.  Complainant was budget billed for two billing periods and then was removed from budget billing due to late payments.  
PECO has also received medical certificates from the Complainant on October 17, 2005; December 13, 2005; April 4, 2007; September 7, 2007; October 26, 2007; November 26, 2007; and March 7, 2008.  PECO received seven payments from the Complainant in the last two years.  PECO also received three Low Income Heating Energy Assistance Program (“LIHEAP”) payments that were applied to Complainant’s account within the last two years.  

PECO contended in New Matter that the Complainant’s balance due, $1,097.32 consists of CAP arrears.  PECO reaffirmed that Complainant is a CAP customer.  PECO averred pursuant to 66 Pa.C.S. § 1405(c)
 that the PUC cannot make CAP arrears the subject of a payment agreement.  PECO stated that Complainant is not eligible for a PUC-issued payment agreement.  PECO requested that the Complaint be dismissed.     
By Hearing Notice dated March 29, 2011, the Complaint was scheduled for an Initial Hearing on Tuesday, May 10, 2011, at 10:00 a.m.  The Notice stated that the undersigned ALJ was the presiding officer.  By Prehearing Order dated April 4, 2011, the undersigned ALJ confirmed the scheduled initial hearing date, and provided procedural rules for the proceeding.



The evidentiary hearing convened as scheduled.  PECO was represented by counsel, Ms. Williams, and was accompanied by one witness.  Complainant did not appear but called and stated that she thought the hearing was scheduled for 1:30 p.m. on May 12, 2011.  Complainant never indicated what document caused here to errantly think the Initial Hearing was scheduled for May 12, 2011.  The undersigned ALJ confirmed that the Company and its witness were available on May 12, 2011, and rescheduled the evidentiary hearing for May 12, 2011 at 1:30 p.m.



The evidentiary hearing reconvened on May 12, 2011, as scheduled.  The Complainant was present and the counsel for PECO was present accompanied by one witness, Ms. Rene Tarpley. 


The Complainant offered the following 14 exhibits:

1. Parsiano Exhibit 1, dated 8/2/07, PECO bill;

2. Parisano Exhibit 2, dated 8/31/07, PECO bill;
3. Parisano Exhibit 3, dated 9/7/07, Ms. Parisano’s letter to PECO;
4. Parisano Exhibit 4, dated 12/3/07, PECO bill;
5. Parisano Exhibit 5, dated 1/4/08, PECO bill;
6. Parisano Exhibit 6, dated 1/6/10, PECO bill;

7. Parisano Exhibit 7, dated 4/5/10, PECO bill;

8. Parisano Exhibit 8, dated 5/4/10, PECO bill;

9. Parisano Exhibit 9, dated 7/2/10, PECO bill;

10. Parisano Exhibit 10, dated 8/3/10, PECO bill;

11. Parisano Exhibit 11, dated 9/1/10, PECO bill;

12. Parisano Exhibit 12, dated 3/7/11, PECO bill;

13. Parisano Exhibit 13, dated 4/5/11, PECO bill; and

14. Parisano Exhibit 14, dated 5/4/11, PECO bill. 
All 14 exhibits were admitted.  There was a provision that all of the handwriting on the exhibits was to be disregarded and the objection to Parisano Exhibit 3 was overruled. 


Ms. Williams offered the following four exhibits:

1. PECO Exhibit 1, Complainant’s account statement;

2. PECO Exhibit 2, Complainant’s CAP status;

3. PECO Exhibit 3, Recertification history; and
4. PECO Exhibit 4, Bureau of Consumer Services (“BCS”) decision.
All four exhibits were admitted into the record with an objection to PECO Exhibit 1 which was overruled.  The record closed on June 3, 2011.  This matter is now ripe for decision.
FINDINGS OF FACT

1. Complainant, Ms. Parisano, resides at 2104 S. Garnet Street, Philadelphia, Pennsylvania (“service address”) where she receives electric service from PECO.  Tr. 22.
2. Complainant expressed that it was never explained to her nor did she receive any paperwork to explain that as part of the provisions for being a CAP customer that you get budget billing.  Tr. 23-24.
3. Complainant first became a CAP customer in 2003.  Tr. 24.
4. Complainant recalled that she re-certified as a CAP customer sometime in 2011.  Tr. 24-25.

5. Complainant stated she never requested budget billing.  Tr. 31.

6. Complainant started finding three different budget amounts on her bill in 2007.  Tr. 25-26, 27 and Parisano Exhibit 1, Parisano Exhibit 2.

7. On the PECO bill for December 3, 2007, a budget bill charge appears for $6.06.  Tr. 27 and PECO Exhibit 4.

8. On the PECO bill for January 4, 2008, Complainant has previous budget bill charges in the amounts of $43.46, $42.32 and $6.06.  Tr. 28-29 and Parisano Exhibit 5.

9. Complainant also contended that the late charge on her January 4, 2008, bill seemed high.  Tr. 28-29.
10. On her PECO bill dated January 6, 2010, Complainant has budget bill charges from previous bills in the amounts of $53.00 and $36.28.  Tr. 31 and Parisano Exhibit 6.
11. On her PECO bill dated April 5, 2010, Complainant has budget bill charges from previous bills in the amounts of $53.00 and $36.28.  Tr. 31 and Parisano Exhibit 7.
12. Complainant questioned the late payment charges for the PECO bill dated May 4, 2010.  Tr. 32 and Parisano Exhibit 8.
13. On the PECO bill dated July 2, 2010, Complainant has budget bill charges from previous bills in the amounts of $53.00 and $36.28.  Complainant was also billed a late payment charge of $133.47 and considered that charge to be high.  Tr. 33 and Parisano Exhibit 9.

14. On the PECO bill dated September 1, 2010, the amount due is $1,271.17 and the late payment charge is $105.90.  
15. On PECO bill dated March 7, 2011, the amount due is $1,507.71 and the late payment charge is $83.14.  Complainant questioned why the late payment charge is less on the March 7, 2011 bill when the amount due is more on the March 7, 2011 bill compared to the September 1, 2010 bill.  Tr. 35-36 and Parisano Exhibits 11 and 12.

16. Complainant questioned why the budget payment disappeared on the bill dated April 27, 2011, and questioned the amount of the late payment charge as high.  Tr. 36-37 and Parisano Exhibit 13.

17. Complainant presented the PECO bill dated May 4, 2011, and there was no budget bill charge.  Tr. 37 and Parisano Exhibit 14.    

18. Complainant claimed that she asked for an explanation of her bill and the charges that appeared but she was dismissed, shown a computer printout of her account, and told to pay her bill.  Tr. 38.

19. Renee Tarpley is a Senior Regulatory Assessor employed by PECO and is responsible for reviewing informal and formal complaints filed by its customers to BCS.  Tr. 43.

20. Ms. Tarpley reviewed the Complaint of Ms. Parisano.  Tr. 43.

21. PECO does not receive full payment for the billed amount for electric service consumed at the service address every month and payments on the Complainant’s account are sporadic.  
	Date payment due
	Balance due
	Date paid
	Amount paid
	Source 

	
	
	8-9-07
	$142.63
	Complainant

	9-24-07
	$638.41
	None
	None
	

	10-24-07
	$721.15
	None
	None
	

	1-28-08
	$676.93
	None
	None
	

	2-26-08
	$714.01
	None
	None
	

	3-27-08
	$747.55
	None
	None
	

	4-25-08
	$780.27
	None
	None
	

	5-27-08
	$811.79
	6-3-08
	$25.00
	Complainant

	6-25-08
	$821.18
	6-30-08
	$50.00
	Complainant

	7-24-08
	$842.82
	None
	None
	

	8-26-08
	$950.42
	None
	None
	

	9-25-08
	$993.42
	None
	None
	

	10-24-08
	$1024.13
	None
	None
	

	11-24-08
	$1049.65
	11-4-08
	$30.71
	Complainant

	12-26-08
	$1061.33
	None
	None
	

	1-28-09
	$1107.10
	None
	None
	

	2-27-09
	$1150.96
	None
	None
	

	3-30-09

	$1190.70
	None
	None
	

	4-28-09
	$1257.40
	None
	None
	

	5-27-09
	$1271.10
	5-7-09
	$45.13
	Complainant

	
	
	5-28-09
	$50.00
	Complainant

	6-26-09
	$1273.12
	6-12-09
	$300.00
	LIHEAP grant

	
	
	7-2-09
	$50.00
	Complainant

	7-28-09
	$975.11
	None
	None
	

	8-26-09
	$1037.61
	None
	none
	

	9-24-09
	$1118.87
	None
	None
	

	10-26-09
	$1171.67
	10-7-09
	$143.76
	Complainant

	11-24-09
	$1074.54
	None
	None
	

	12-18-09
	$1121.66
	None
	None
	

	1-28-10
	$1179.67
	None
	None
	

	2-26-10
	$1226.63
	None
	None
	

	3-29-10
	$1271.98
	None
	None
	

	4-27-10
	$1333.74
	None
	None
	

	5-26-10
	$1397.32
	5-11-10
	$100.00
	LIHEAP grant

	
	
	5-13-10
	$200.00
	LIHEAP grant

	6-25-10
	$1149.53
	6-4-10
	$63.58
	Complainant

	7-27-10
	$1164.90
	None
	None
	

	8-25-10
	$1317.35
	8-6/10
	$58.00
	Complainant

	
	
	8-27-10
	$100.00
	LIHEAP grant

	Date payment due
	Balance due
	Date paid
	Amount paid
	Source 

	9-23-10
	$1271.17
	None
	None
	

	10-25-10
	$1343.86
	10-6-10
	$112.00
	Complainant

	11-23-10
	$1289.01
	None
	None
	

	12-27-10
	$1343.96
	None
	None
	

	2-28-10
	$1457.91
	None
	None
	

	3-29-10
	$1507.71
	4-4-10
	$107.17
	Complainant

	4-27-10
	$1443.74
	None
	None
	


Tr. 44-46 and PECO Exhibit 1.
22. Late payment fees appear every month on the bills when appropriate.  The late payments are calculated for each billing cycle a payment is late.  The late payment charges on the bill are an accumulation of unpaid late charges over the account history to the date of the bill.  Tr. 46, 65-66 and PECO Exhibit 1.  
23. When the customer is disputing the bill, the Company withholds the late charges; the late charges are suspended.  When the dispute is resolved and closed, then the late charges are put back on the account.  However, the accumulation does not include any assessed late charges that would have occurred during the suspended period.  Tr. 56-57.

24. The Complainant had an accumulation of late payment charges in the amount of $70.07.  This information was previously communicated to the Complainant.  Tr. 46.

25. Complainant enrolled in PECO’s CAP rate program on October 3, 2003.  The CAP rate that is paid is a lower rate than PECO’s regular customers and the rate is based on the participant’s income level.  Upon enrollment into CAP, the balance of the participant’s bill is set aside.  If the participant complies with the program it is possible that the balance is forgiven however the participant has to pay the bill in full when it is rendered.  Tr. 47.

26. CAP enrollment requires the participant to submit verification of income for persons over the age of 18 that make up the household and a completed application.  Once the information is received an assessment is made to assign the participant to a tier that corresponds to the income level.  For certain tiers there is an automatic enrollment to the budget billing program.  This information is explained in an introduction letter given to participants.  Tr. 47-48.

27. Complainant was re-certified in CAP on October 15, 2004, March 11, 2005; April 18, 2007; and April 6, 2011.  Complaint had a change in the Tier in her CAP on April 18, 2009.  Tr. 49 and PECO Exhibit 2.

28. PECO assessed late payment charges on any amount owed to the Company at a rate of approximately 1½% each month according to the residential customer tariff.  Tr. 50.

29. If partial payments are made, the Company’s billing system will reconcile the payment with the oldest charge on the account first to the most recent.  Tr. 51.

30. BCS rendered a decision on an informal complaint by the Complainant and reviewed the Complainant’s CAP.  The informal complaint case was opened on July 16, 2009, and the decision was rendered on March 29, 2010.  The Customer was still enrolled in CAP and the allegations by the Complainant that the Company was charging a $200.00 monthly finance were disproved by Company records.  The Complainant was not eligible for a PUC payment arrangement because the balance owed to the Company included CAP arrears.  Tr.  52-53 and PECO Exhibit 4.

31. A PECO representative provided detailed explanations to the Complainant about questions concerning her bill on July 15, 2009, and August 3, 2009.  Tr. 53 and PECO Exhibit 4.

32. Ms. Tarpley explained the charges on the Complainant’s account to the Complainant on May 21, 2010, and April 11, 2011.  Tr. 54.

33. PECO communicates in the recertification material instructions about budget billing if the CAP recertification Tier warrants budget billing.  Tr. 58.  
34. The person that a customer sees in a District Office for PECO has the capability to pull up an account statement and a customer bill to explain the two documents and what the documents are communicating.  Tr. 59.

35. The customer can always opt-out of budget billing but on CAP Tiers B, C, and D a customer is placed on budget billing until the customer opts out.  Tr. 60.

36. For CAP Tiers B, C, and D, PECO continues to budget bill the customer until the customer states that they do not want it.  Tr. 60.

37. CAP Tier E has no automatic budget billing.  Tr. 60.

38. Complainant was on Tier E of CAP from April 3, 2009, to April 6, 2011.  Tr. 61.

DISCUSSION



Complainant alleged that there were incorrect charges on her bill and desired an explanation for the budget billing and late fees.  The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa.C.S. § 701.  



A Complainant can sustain the burden of proof by establishing a sufficient case through a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).


Incorrect Charges and Late Fees


Complainant sporadically makes bill payments and does not pay the entire amount due when payments are made.  See FOF 21.  Consequently, Complainant did not have an occurrence of a zero balance, meaning no amount due, over the payment history from August 2007 through April 2011.  PECO assessed late charges because payments were late and the payments were not the full amount due.  


It is noted that PECO failed to assess late charges in some billing periods to the benefit of the Complainant.  See PECO Exhibit 1.  It was explained that if the customer is disputing the charges for electric service on an account, late charges are not assessed until the dispute is resolved.  Tr. 56-57.  Once the dispute is resolved, the Company does not go back to assess late charges that could have occurred while the dispute was pending.  It was not shown that the late charges assessed by the Company were in violation of the Company’s tariff; rather, the late charges that the Complainant referenced were an accumulation or running tabulation of the late charges due on the account.  Tr. 50 and FOF 22.


Complainant failed to establish that the amount charged by PECO for electric service was incorrect.  To the contrary, Complainant confirmed that she is a “slow payer” in that she makes payments sporadically.  Tr. 64.  
Budget Billing
On March 19, 2009, Complainant was recertified in the CAP program.  PECO Exhibit 3.  Complainant was previously enrolled in the CAP program at Tier D.  When the Company’s system received the recertification in CAP Tier D, an automatic enrollment in the budget billing occurred.  On April 3, 2009, the Company’s system recognized that Complainant’s rate changed from Tier D to Tier E of CAP.  However the Complainant’s billing period ended April 5, 2009.  Complainant was budget billed for two billing periods, March 5, 2009 to April 5, 2009, and April 5, 2009 to May 5, 2009.  The budget billing was as a consequence of Complainant’s participation in CAP and the recertification in the CAP program.  Complainant was not budget billed after May 4, 2009.  
Because Complainant has been a CAP participant since 2003, Complainant was automatically enrolled in CAP prior to the period that she has complained about which is 2007 forward.  Complainant has a history of making payments that are not for the total amount due.  Thus, Complainant has some budget billed balances that were pending.  The PECO witness testified if partial payments are made, the Company’s billing system will reconcile the payment with the oldest charge on the account first to the most recent.  Tr. 51.  This is a possible explanation for the several previous budget billed charges found on Complainant’s bills that she provided for the record.  See FOFs 8, 10, 11 and 13.   
The undersigned ALJ does not find that the budget billing that occurred on the Complainant’s account was detrimental to the Complainant.  To the contrary, the budget billing was of no consequence as Complainant was billed $7.87 over the actual amount for the billing period from March 5, 2009 to April 5, 2009, but Complainant was billed $7.87 less than her actual bill for the period from April 5, 2009 to May 4, 2009.  PECO Exhibit 1.  While Complainant is correct that she was budget billed without requesting this method of billing, the undersigned ALJ does not find that the two periods that Complainant was budget billed are actionable violations by the Company.  
CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.
4. Complainant failed to sustain her burden of proof.

ORDER



THEREFORE,



IT IS ORDERED:
1. That the formal Complaint filed by Pamela Parisano against PECO Energy Company at Docket No. C-2010-2174353 is denied.
2. That the Secretary’s Bureau shall mark the record at Docket No. C-2010-2174353 closed.

Date: September 9, 2011


















Angela T. Jones









Administrative Law Judge
	� 	66 Pa.C.S. § 1405(c) states, “Customer assistance programs.—Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.”


	� 	Complainant was budget billed for the following two billing periods: (1) March 5 to April 5, 2009; and (2) April 5, to May 4, 2009.
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