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Angela T. Jones

Administrative Law Judge

HISTORY OF THE PROCEEDING

On May 16, 2011, Jallah Buku (“Complainant”) filed a formal Complaint (“Complaint”) against PECO Energy Company (“PECO” or “Company” or “Respondent”) with the Pennsylvania Public Utility Commission (“Commission” or “PUC”).  Complainant receives electric service from PECO at 75 W. Maryland Avenue, Apt. A21, Aldan, Pennsylvania (“service address”).  Complainant desired a reasonable payment plan that would consider his income.  Complainant also desired to have the Commission ensure that the balance due was accurate. 
On May 19, 2011, Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (“BCS”).  The BCS decision was issued on June 3, 2011, which dismissed the case due to the Complainant’s failure to comply with a prior Commission payment agreement.  The BCS stayed the termination until June 8, 2011.  

On June 15, 2011, Tishekia Williams, Esquire, counsel for PECO, filed an Answer to this dispute for the Company.  PECO averred that the Complainant has had a history of missed and late bill payments.  PECO stated that the Complainant has made just three (3) payments on his account during the past two (2) years.  

A Hearing Notice dated July 12, 2011, notified the parties that an Initial In-Person Hearing was scheduled for Thursday, September 8, 2011 at 1:30 p.m.  This Notice indicated that the case was assigned to the undersigned ALJ. 

By Prehearing Order dated July 13, 2011, the undersigned ALJ provided procedural rules and guidelines for the proceeding and emphasized the following:

(1) a request to change the scheduled hearing should be sent at least five days prior to the hearing date;
(2) the request for a hearing change is to be in writing and sent to all parties of record; and 
(3) a caution that Complainant may lose the case if she does not take part in the hearing and present evidence on the issues raised. 
Due to the schedule of the undersigned ALJ, the scheduled hearing was canceled by Notice dated August 19, 2011, and rescheduled for Friday, September 16, 2011 at 1:30 p.m.

A Notice of Appearance was filed with the Commission on September 14, 2011, for the appearance of attorneys, Dana Pirone Carosella, Esquire and Michael A. Gruin, Esquire on behalf of the Respondent.  The Notice of Appearance was properly served on the Complainant.

The hearing convened as scheduled.  Ms. Carosella was present accompanied by one witness.  The Complainant did not appear in the hearing room.  Complainant called the office of the undersigned ALJ at approximately 1:25 p.m. and reported that his vehicle was not working and he was going to catch the train to come to the scheduled hearing.  
The undersigned ALJ consulted the Internet at www.mapquest.com and determined it would be unreasonable for PECO to await the arrival of the Complainant because of the prolonged amount of time it would take for the Complainant’s arrival.  Complainant did not communicate an estimate of how long it would take to arrive at the hearing.  PECO moved to dismiss the Complaint for failure of the Complainant to prosecute.  

The Complainant arrived at the hearing at approximately 3:35 p.m., however the hearing was adjourned with the direction that the Complainant was to substantiate that his vehicle, as his depended upon mode of transportation, did not work.  Consequently, the court reporter and the Company were not available to reconvene.
By Order dated September 19, 2011, the ALJ directed the Complainant to supply evidence to this proceeding that his vehicle was not working by September 27, 2011.  The September 19th Order stated that the undersigned ALJ would rule on the pending Motion by PECO to dismiss the case if the Complainant failed to comply with the Order to supply the requested evidence.  To date, the Complainant has not complied with the September 19th Order.   

This matter is ripe for decision.

FINDINGS OF FACT
1. On May 16, 2011, Jallah Buku filed a Complaint with the Commission against PECO.  Complainant requested a payment agreement with PECO and desired to confirm that his balance due was accurate. 
2. A Notice dated July 12, 2011, for an Initial In-Person Hearing scheduled for September 8, 2011, was mailed to the Complainant. 

3. A Prehearing Order, dated July 13, 2011, advised the Complainant of the proper procedure to obtain a continuance to reschedule the hearing date.
4. A Notice cancelling and rescheduling an Initial In-Person Hearing dated August 19, 2011 was mailed to the Complainant.  The Initial In-Person Hearing was scheduled for September 16, 2011.
5. None of the documents mailed to Complainant was returned to the Commission by the United States Postal Service as undeliverable.

6. A person that represented themselves as the Complainant responded appropriately by telephoning the presiding officer’s office to inform the Commission that his car did not work and that he planned to take the train.
7. The undersigned ALJ requested evidence by a date certain that the car did not work because that was the reason the Complainant failed to arrive timely at the scheduled hearing.

8. The Complainant failed to comply with the presiding officer’s Order.

9. Complainant did not settle or withdraw the Complaint prior to the scheduled hearing date.
DISCUSSION

The issue in this Complaint is whether the Complainant is permitted a payment agreement by the Commission for electric service at the service address from PECO.  As the party seeking affirmative relief from the Commission, the burden of proof rests on the Complainant.  66 Pa.C.S. § 332(a).  

The issue in this proceeding is whether the Complainant sustained his burden of proof.  By failing to participate in the hearing, Complainant was unable to meet this burden.

Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 83 Pa. Commw. 306, 479 A.2d 10 (1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 165 Pa. Commw. 671, 645 A.2d 944 (1994).  
A Hearing Notice was mailed to Complainant at the address listed on the Complaint approximately four weeks prior to the scheduled hearing and was not returned to the Commission by the post office.  The mere fact that someone who identified himself as the Complainant called the Commission’s office and stated that he was coming by train because his car did not work, confirms that Complainant was aware of the appropriate date and time of the scheduled hearing.  Complainant received the Notice and understood when his opportunity to be heard was scheduled.  Complainant is deemed to have received the Hearing Notice.  The record evidence supports a finding that Complainant had sufficient notice of the day, date and time of the scheduled hearing. 
Moreover, Complainant was given direction to produce proof that he was not able to appear timely because he vehicle did not work.  Complainant was given until close of business, 4:30 p.m. on September 27, 2011, to provide such evidence.  Complainant has failed to comply with the direction provided by the presiding officer.  To date, there is no further information about Complainant regarding this hearing or the required evidence that was directed by the presiding officer.  

It is noted that failure to comply with a presiding officer’s order directing an action to be taken can warrant the dismissal of a formal complaint.  Snyderville Community Development Corp. v. Philadelphia Gas Works, Docket No. C-20055032, (Opinion and Order entered July 31, 2006) at 10.  “An ALJ’s Orders must be complied with, and such a lack of compliance presents a sufficient basis to dismiss the Complaint without a hearing.”  Id, citing, Treffinger v. PPL Electric Utilities Corp., C-2027978, 2003 Pa. PUC LEXIS 3 (March 3, 2003), see also, Application of Black Diamond Cab Co., Docket No. A-00122566 (Order entered December 1, 1966).



The Complainant failed to comply with the September 19th Order which would have excused him from not appearing timely at the scheduled hearing.  The undersigned ALJ recognized that PECO has not had this dispute brought to finality through no fault of its own.  Furthermore, PECO was timely present, willing and able to proceed forward with the dispute but was impeded by the Complainant’s absence.  


The September 19th Order by the undersigned ALJ afforded the Complainant additional time to cure his absence from the proceeding and the Complainant failed to act to seize the benefit of the directive.  Regretfully, the undersigned must comply with precedent and levy the consequence of failed compliance with the direction of the presiding officer.  
The failure to comply with the undersigned ALJ’s Order is not reasonable or excused.  Failed compliance with a Commission Order is sufficient basis to dismiss the Complaint without a hearing.  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. As the Complainant, Jallah Buku had the burden of proof and failed to carry that burden.  66 Pa.C.S. § 332(a).
3. A presiding officer’s orders must be complied with, and such a lack of compliance presents a sufficient basis to dismiss a complaint.  Treffinger v. PPL Electric Utilities Corp., Docket NO. C-20027978, 2003 Pa. PUC LEXIS 3 (Order entered March 3, 2003); Snyderville Community Development Corp. v. Philadelphia Gas Works, Docket No. C-20055032, (Opinion and Order entered July 31, 2006); Application of Black Diamond Cab Co., Docket No. A-00122566 (Order entered December 1, 1966).
ORDER

THEREFORE, 

IT IS ORDERED:

1. That the formal Complaint filed by Jallah Buku against PECO Energy Company at Docket No. F-2011-2243597 is dismissed for failure to comply with a Commission Order.

2. That the motion by Dana Pirone Carosella, Esquire on behalf of PECO Energy Company to dismiss the formal Complaint of Jallah Buku at Docket No. F-2011-2243597 is granted without prejudice.

3.
That the Secretary’s Bureau mark this matter closed.

Dated: October 17, 2011
_________________________________






Angela T. Jones






Administrative Law Judge
	� 	The presiding officer needed to accommodate the hearing for Jaime Elliott v. PECO Energy Co., at Docket No. C-2010-2156422 for Thursday, September 8, 2011 at 1:30 p.m.  Thus, this proceeding was rescheduled.
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