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HISTORY OF THE PROCEEDINGS



On July 29, 2010, Jeffrey R. Tizer (Mr. Tizer or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO, the Company or Respondent) alleging that there are incorrect charges on his bill and that there is a reliability, safety or quality problem with his utility service.  In particular, Complainant alleged that his electric bill for June of 2010 shows a spike in electricity usage, that the management of his building keeps the heat on in the summer time, that there is an issue with the circuit breakers which “will not stop a short in most appliances,” and that on July 21, 2010, “PECO came [to his residence] with no equipment to do a meter check.”  Complaint ¶ 4(B).  As relief, Complainant requests: “(1) heat shut off in the summer; (2) new circuit breakers, in entire complex; (3) investigation and remedy of sudden high electric bill, and likelihood for more.”  Complaint ¶ 5.  
On August 23, 2010, Respondent filed an Answer denying the material allegations of the Complaint.  In particular, PECO averred that the issues raised in the Complaint are between Complainant and his management company and must be addressed in the proper jurisdiction.  Answer ¶ 4.

A Hearing Notice dated May 10, 2011, notified the parties that an initial hearing was scheduled for Monday, June 27, 2011, at 10:00 a.m.  

On June 7, 2011, Mr. Tizer submitted a written request to participate telephonically at the hearing scheduled in this matter.
  I orally informed the parties that Mr. Tizer’s request was granted and that he would participate telephonically at the June 27, 2011 hearing.
A Prehearing Order was issued on June 10, 2011, reminding the parties of the date and time of the scheduled hearing, and informing them of the procedures applicable to this proceeding.  
The hearing convened as scheduled on June 27, 2011, with both parties appearing telephonically.  Jeffrey R. Tizer appeared pro se and testified on behalf of the Complaint.  He sponsored two (2) exhibits, which were admitted into the record.  Tishekia E. Williams, Esq., represented the Respondent, and presented the testimony of Teresa Ann Ferrier, senior regulatory assessor for PECO in charge of investigating complaints filed with the Commission, and of Thomas Lerro, high bill field supervisor in charge of investigation of field complaints.  
Respondent also sponsored three (3) exhibits.  Complainant was instructed to file any written objections to the admission of PECO Exhibits 1-3 into the record by close of the business day on July 8, 2011.  No objections having been filed, PECO’s Exhibits 1-3 are admitted into the record in the case.
The hearing resulted in a transcript of 58 pages, and the record closed upon its receipt on July 13, 2011.
FINDINGS OF FACT



1.
Complainant is Jeffrey R. Tizer, who resides at 8590 New Falls Road, Apt. #D4, Levittown, PA 19054.


2.
Respondent is PECO Energy Company.



3.
In 2007 or 2008, the landlord installed a new air conditioning unit in Complainant’s residence.  Tr. 17-18.



4.
Following Mr. Tizer’s complaint to Respondent regarding his electricity usage, a PECO field technician visited Complainant’s residence on July 21, 2010, to conduct a high bill field investigation.  Tr. 35-36; PECO Exhibit 3.

5.
During a high bill field investigation, PECO’s technicians perform various meter tests, which include a passing load test to verify the accuracy of the meter from the appliances running in the property; a foreign load test to ensure that there is no additional wiring hooked up to the customer’s meter; and a meter mix-up test to ensure that the customer is being billed from the meter actually serving his property.  In addition, PECO technicians walk through the customer’s property recording the electric appliances found in the property and their condition.  Tr. 35.
6.
At the time of investigation, the Company was able to verify that the last bill reading was correct.  Tr. 36; PECO Exhibit 3.

7.
The drop load test performed by the PECO technician did not reveal any problems with the meter.  Tr. 36; PECO Exhibit 3.

8.
The investigation found no indication of foreign load or meter mix-up in Complainant’s property.  Tr. 36; PECO Exhibit 3.

9.
The PECO technician was not allowed to perform a passing load test.  Tr. 36, 41, 43,45, 47; PECO Exhibit 3.

10.
Passing load tests are performed by the Company free of charge.  Tr. 44.

11.
At Complainant’s residence, the technician observed the following electric appliances: a top and bottom refrigerator, a circulator, a 32”-36” TV set, a cable box, a VCR/DVD, a computer, a shredder, and an air conditioning unit.  Tr. 38; PECO Exhibit 3.
12.
At the time of the field investigation, the air conditioning unit was running and its thermostat was set at 68ºF.  Tr. 38; PECO Exhibit 3.
13.
Complainant runs the air conditioning unit “virtually 24” hours a day, setting the thermostat at 68ºF.  Tr. 37, 38, 53.     
14.
Complainant testified that the building management, which is responsible for heating all the apartments in Complainant’s apartment building, kept the heat on during the entire year from 2009 to 2010.  Tr. 14-19.
15.
Complainant testified that the building management turned the heat off in his residence after he filed the present Complaint with the Commission.  Tr. 14-16, 18.
16.
The potential for electricity usage of the appliances found in Complainant’s residence is as follows:
	Appliance
	Avg./Act. kWh

	Refrigerator
	200 

	Circulator 
	150

	TV 32”-36”
	72

	Cable Box
	10

	VCR/DVD
	10

	Computer 
	48

	Air Conditioning Unit
	1050


	Total
	1540


PECO Exhibit 3.

17.
The Company offered to perform an electric meter test (full load/light load test) on Complainant’s meter, charging a fee for the service.  Complainant declined the test.  Tr. 43-44.

18.
Complainant’s meter was tested on September 24, 2010, free of charge as a courtesy to Complainant.  The Company performed a full load test and a light load test on it. Tr. 39, 42, 43-44; PECO Exhibit 3.

19.
Under the full load test, Complainant’s meter tested 101.1% accurate.  PECO Exhibit 3.

20.
Under the light load test, Complainant’s meter tested 98.5% accurate. PECO Exhibit 3.

21.
The results of the full load and light load tests are within the 2% tolerances permitted by Commission regulations.  52 Pa. Code § 57.20.
22.
The electric meter test is more accurate than a passing load test.  Tr. 41, 43.
23.
In August of 2003, Mr. Tizer was billed for 721 kWh of electricity used from July 3, 2003 to August 5, 2003 (33 days), during which period the daily average temperature was 79ºF.  Tr. 8-9; Complainant Exhibit B.
24.
In July of 2010, Mr. Tizer was billed for 1349 kWh of electricity used from June 2, 2010 to July 2, 2010 (29 days), during which period the daily average temperature was 78ºF.  Tr. 8-9; Complainant Exhibit A.

25.
In June, July, August, September and October of 2008, 2009 and 2010, Mr. Tizer was billed for electricity usage as follows:
	2008
	kWh

	August 2, 2008-September 2, 2008
	480 kWh


	September 2, 2008-October 1, 2008
	365 kWh

	October 1, 2008-October 30, 2008
	212 kWh

	2009
	

	June 3, 2009-July 5, 2009
	438 kWh

	July 5, 2009-August 3, 2009
	490 kWh

	August 5, 2009-September 1, 2009
	579 kWh

	September 1, 2009-October 1, 2009
	396 kWh

	October 1, 2009-November 1, 2009
	273 kWh

	2010
	

	June 2, 2010-July 1, 2010
	1349 kWh

	July 1, 2010-August 2, 2010
	1538 kWh

	August 2, 2010-August 31, 2010
	922 kWh

	August 31, 2010-September 30, 2010
	953 kWh

	September 30, 2010-October 31, 2010
	268 kWh


Complainant Exhibits A and B, PECO Exhibit 1.

26.
Complainant has been enrolled in the Company’s Customer Assistance Program (CAP) since October 2000.  On December 31, 2010, Complainant’s CAP status changed from Tier D to Tier D1.  He currently receives a 62% reduction on the first 650 kWh of electricity used each month.  Tr. 32-33; PECO Exhibit 2.
DISCUSSION


The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  

In Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980), the Commission explained the process of meeting the burden of proof regarding a high bill complaint.  Pursuant to Waldron, the complainant has the burden to put forth evidence establishing a prima facie case.  The Commission concluded in Waldron that the complainant may establish a prima facie case to satisfy the burden of proof, by showing that: 

(1) the number of occupants of the household has not changed;

(2) the potential for energy utilization is low; and 

(3) the prior billing history shows no previous abnormalities.

Once a prima facie case has been established, the burden of going forward, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  Id.  If the utility rebuts a complainant’s evidence, the burden of going forward shifts back to the complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Co., 1994 Pa. PUC LEXIS 95.  Although the burden of going forward with the evidence may shift from one party to another, the “burden of proof” (burden of persuasion) never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. PUC 528 (1980), and Waldron.



The Commonwealth Court in Milkie v. Pa. P.U.C., 768 A.2d 1217, 1219-20 (Pa. Cmwlth. 2001), provided the controlling principle in alleged overbilling cases.  Milkie established that even when the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his or her case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.


More specifically, the Commonwealth Court interpreted the “Waldron Rule” as follows:

While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pa. P.U.C., 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.


Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.  The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight.  If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof.  At this stage, the Waldron doctrine provides “that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling.”  Id. at 436, 461 A.2d at 1236 (emphasis added).  Finally, where the Commission has dismissed the complaint because the customer failed to sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal.  Id. at 436, 461 A.2d at 1236 (footnotes omitted).

Milkie v. Pa. P.U.C., 768 A.2d 1217, 1219-20 (Pa. Commw. 2001).


During the initial hearing of June 27, 2011, Mr. Tizer testified that his electric bill for June of 2010 shows a spike in electricity usage.  In July of 2010, Mr. Tizer was billed for 1349 kWh of electricity used from June 2, 2010 to July 2, 2010 (29 days), during which period the daily average temperature was 78ºF.  Tr. 8-9; Complainant Exhibit A.  For comparison purposes, Mr. Tizer submitted his PECO bill from August of 2003, when he was billed for 721 kWh of electricity used from July 3, 2003 to August 5, 2003 (33 days), during which period the daily average temperature was 79ºF.  Tr. 8-9; Complainant Exhibit B.

Mr. Tizer did not testify about the number of occupants in his residence or about any changes in the occupancy during the years.  However, he did testify regarding a heating problem in his apartment, which according to Complainant worsened in the summer of 2010.  In particular, Complainant testified that he has hot water heat for which the building management or owner(s) are responsible.  Tr. 16.  In addition to the hot water heat, he testified that his building is being heated by radiant heat, which he believes to be responsible for the heating problem in his apartment building.  
That’s been going on since I moved in.  They had something called radiant heat.  And what it is, is they denied it, but there’s electric elements in and around the apartment and I … well, I do have regular hot water heat, I never have to use it until it’s positively frigid outside because the radiant heat itself heats the building.  The radiant heat is a type of heat where … that’s it, the electric element is placed in strategic places and they heat the building.  Heating elements.  For instance, the entrance to my door is very warm.  And the bathtub is very warm when it shouldn’t be.  So it’s cheap place of heating.  Plus the brick is made to absorb solar energy.  And they clean the brick, that they have outside of the building look good and to keep it absorbing the solar energy.  And like any building it heats easier when it’s a sunny day.
Tr. 13-14.  He further testified that in 2007 or 2008, the building management replaced his old air conditioning unit with a new one.  Also, the property where he resides came under new management in 2009.  According to Mr. Tizer, the new building managers unlawfully requested that he produce a copy of his apartment key.  Tr. 9.  Complainant maintained that the management purposely left the heat on during the summer after they started pressuring him for a key.  Tr. 14.  Mr. Tizer stated that the heat was turned off in his apartment after he filed the present Complaint with the Commission.  Tr. 14-16, 18.  Complainant admitted that, due to the heating problem, he was running his air conditioning unit “virtually 24” hours per day.  Tr. 37, 38, 53.     
When asked to clarify his complaint against PECO, Complainant stated:
So my case says that essentially PECO is unwilling to get in between me and my landlord and straighten this out. And I say there’s a law that’s something called an unspoken conspiracy.  Because there’s really two parties stealing from one.  
Now, I’m not an attorney, I really --- I don’t know how the PUC operates if --- PECO is responsible, in fact, in an unspoken conspiracy for the theft of electricity.  And their unwillingness to get involved with my landlord and stop it or wait another year….

Tr. 9-10.  When questioned about the possible cause behind the high electricity bill in June 2010, Mr. Tizer responded:
I think the management sabotaged it, to tell you the truth. I don’t really think PECO did anything.  But it makes you a party because the laws --- I’ve studied law a little, there’s two parties stealing from one.
Tr. 20.
When asked if he has taken any legal action against the building management for the alleged “sabotage,” Mr. Tizer responded in the negative clarifying that “It’s very expensive to hire an attorney.”  Tr. 20.
PECO’s witness, Mr. Thomas Lerro, testified that the Company had conducted a high bill field investigation on July 21, 2010, following Mr. Tizer’s complaint to Respondent regarding his electricity usage.  Tr. 35-36; PECO Exhibit 3.  At the time of investigation the Company was able to verify that the last bill reading was correct.  Tr. 36; PECO Exhibit 3.  The PECO technician performed a drop load test which did not reveal any problems with the meter. Tr. 36; PECO Exhibit 3.  In addition, the investigation found no indication of foreign load or meter mix-up in Complainant’s property.  Tr. 36; PECO Exhibit 3.  The PECO technician was not allowed to perform a passing load test.  Tr. 36, 41, 43, 45, 47; PECO Exhibit 3.

At Complainant’s residence, the technician observed a top and bottom refrigerator, a circulator, a 32”-36” TV set, a cable box, a VCR/DVD, a computer, a shredder, and an air conditioning unit.  Tr. 38; PECO Exhibit 3.  At the time of the field investigation, the air conditioning unit was running and its thermostat was set at 68ºF.  Tr. 38; PECO Exhibit 3.

The potential for electricity usage of the appliances found in Complainant’s residence is as follows:

	Appliance
	Avg./Act. kWh

	Refrigerator
	200 

	Circulator 
	150

	TV 32”-36”
	72

	Cable Box
	10

	VCR/DVD
	10

	Computer 
	48

	Air Conditioning Unit
	1050


	Total
	1540


PECO Exhibit 3.  The field investigation showed that Complainant had the potential to use 1349 kWh of electricity for which Mr. Tizer was billed in July of 2010.
The Company followed the high bill field investigation with a meter test performed on September 24, 2010, free of charge as a courtesy to Complainant.
  The Company performed a full load test and a light load test on it.  Tr. 39, 42, 43-44; PECO Exhibit 3.
  Under the full load test, Complainant’s meter tested 101.1% accurate.  PECO Exhibit 3.  Under the light load test, Complainant’s meter tested 98.5% accurate.  PECO Exhibit 3.  These results are within the 2% tolerances permitted by Commission regulations.  52 Pa. Code § 57.20.
An examination of PECO Exhibit 1 reveals that Complainant’s energy usage is seasonal with more electricity used during the summer months.  In June, July, August, September and October of 2008, 2009 and 2010, Mr. Tizer was billed for electricity usage as follows:

	2008
	kWh

	August 2, 2008-September 2, 2008
	480 kWh

	September 2, 2008-October 1, 2008
	365 kWh

	October 1, 2008-October 30, 2008
	212 kWh

	2009
	

	June 3, 2009-July 5, 2009
	438 kWh

	July 5, 2009-August 3, 2009
	490 kWh

	August 5, 2009-September 1, 2009
	579 kWh

	September 1, 2009-October 1, 2009
	396 kWh

	October 1, 2009-November 1, 2009
	273 kWh

	2010
	

	June 2, 2010-July 1, 2010
	1349 kWh

	July 1, 2010-August 2, 2010
	1538 kWh

	August 2, 2010-August 31, 2010
	922 kWh

	August 31, 2010-September 30, 2010
	953 kWh

	September 30, 2010-October 31, 2010
	268 kWh


Complainant Exhibits A and B, PECO Exhibit 1.  Complainant’s electricity consumption for the period June - October increased slightly from 2008 to 2009, and almost tripled in 2010.  Despite the steep increase evidenced in 2010, I find that Complainant has failed to establish a prima facia case of overbilling on the part of PECO.  While Mr. Tizer’s prior billing history shows no previous abnormalities, Complainant did not provide testimony to show that the number of occupants of the household has not changed; nor did he show that his potential for energy utilization is low.  On the contrary, the record evidence does disclose a change in circumstances that occurred during the period in question.  More specifically, Mr. Tizer testified that in 2007 or 2008 a new air conditioning unit was installed in his apartment, and that the new building management left the heat on during the summer of 2010.  Mr. Tizer admitted that he kept the air conditioning unit running 24 hours a day, with the thermostat set at 68ºF, to counter the uncomfortable heat in his apartment.  The electricity consumption returned to more normal levels in October of 2010.  Mr. Tizer testified that the building management turned the heat off in his apartment after he filed his present Complaint with the Commission.  However, this is also the time when air conditioning units are usually turned off with the setting in of Fall. 
A complainant needs to satisfy all three prongs of Waldron in order to establish a prima facie case of overbilling and satisfy his burden of proof.  See Waldron, supra.  Mr. Tizer has failed to satisfy two of the Waldron prongs; therefore, he has failed to carry his burden of proof.
PECO has successfully shown that the meter serving Complainant’s apartment was measuring consumption accurately and that Complainant has the potential for using the electricity for which he was charged in 2010.  Complainant bases his allegations of overbilling on a comparison of the bill for June of 2010 to his bill for electricity consumption during a month of comparable average temperatures in August of 2003.  In this regard, as aforesaid, it is to be again noted that during the summer of 2010, the building management allegedly kept the heat on in Complainant’s apartment, and Mr. Tizer kept the air conditioning unit, installed in 2007 or 2008, running 24 hours a day, with the thermostat set at 68ºF, to counter the uncomfortable heat in his apartment.  Therefore, Complainant has failed to meet his burden under Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth 2001).
With regard to Complainant’s claim of “silent conspiracy,” to the extent the claim comes within the purview of quality of service and 66 Pa.C.S. § 1501, I find Mr. Tizer’s allegations to be baseless.  He failed to show that there was any agreement or scheme, silent or otherwise, between PECO and his building management, to “steal” from Complainant.  Tr. 9-10, 20.  On the contrary, PECO responded promptly to Mr. Tizer’s complaint by performing a high bill investigation on July 21, 2010, followed by a meter accuracy test on September 24, 2010.  PECO has also shown that the meter serving Complainant’s apartment was measuring consumption accurately and that Complainant has the potential for using the electricity for which he was charged in 2010.  Mr. Tizer has failed to prove that he was overbilled by PECO.  Similarly, he has failed to carry his burden of proving that PECO has provided him with inadequate service pursuant to 66 Pa.C.S. § 1501.
If Complainant indeed believes that his building management is responsible for “sabotaging” his appliances and causing his electric bills to increase during the warmer months of 2010, he may bring a cause of action against the building management before the appropriate court of law.

For the reasons stated above, Jeffrey R. Tizer’s Complaint against PECO Energy Company, Docket No. C-2010-2191601, will be dismissed, in its entirety, for failure to carry his burden of proof.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
Complainant has not met his burden of proof under Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980), nor has he met his burden under Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth 2001).



3.
Respondent has demonstrated the accuracy of Complainant’s meter and his potential for energy consumption for which he was billed.

ORDER


THEREFORE,


IT IS ORDERED:



1.
That the Complaint of Jeffrey R. Tizer against PECO Energy Company at Docket Number C-2010-2191601 is hereby dismissed.



2.
That Complainant is responsible for the electric usage as billed.



3
That this matter be marked closed.

Date:
October 21, 2011



___________________________________








Eranda Vero







Administrative Law Judge

	� 	The letter indicated that a copy of the request was submitted to PECO’s attorney, Tishekia E. Williams, Esq.


	� 	Running 24 hours a day at 68ºF Complainant’s air conditioning unit has the potential to use 1,050 kWh per month.  Tr. 38; PECO Exhibit 3. 





	� 	No information was made available for June and July of 2008.


�	Running 24 hours a day at 68ºF Complainant’s air conditioning unit has the potential for electricity usage of 1,050 kWh per month.  Tr. 38; PECO Exhibit 3. 





	� 	During the hearing, Complainant questioned Respondent’s failure to conduct a pass load test of his meter using his air conditioning unit, which he suspected of possible malfunction.  PECO responded that it had not been allowed to conduct the pass load test and that in any event, the electric meter test is more accurate than a passing load test.  Tr. 41, 43.  While the pass load test is done on a stop watch with one appliance running through the meter, the electric meter test is done with the use of a tester which is calibrated every six months to ensure accuracy.  Tr. 41-42.


	� 	Pursuant to PECO Exhibit 1, the same meter unit # 081205431 continued to serve Complainant’s apartment even after the meter accuracy test.  See PECO Exhibit 1.





PAGE  
12

