BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Core Communications, Inc.

:



:



v.




:


C-2009-2133609








:

XO Communications Services, Inc. 


:

ORDER GRANTING, IN PART, AND DENYING, IN PART,

MOTION OF CORE COMMUNICATIONS, INC.,
DATED AUGUST 16, 2011, FOR ADMISSION OF EXHIBITS AND

DENYING MOTION TO PARTIALLY STRIKE OF

XO COMMUNICATIONS SERVICES, INC.  

I.
BACKGROUND



By Order dated July 13, 2011 (July 13 Order), I granted, in part, the Motion of Core Communications, Inc. (Core) for Admission of Exhibits filed on May 9, 2011, and denied it in part.  Specifically, I admitted Core Cross Examination Exhibit No. 5 and Exhibits BLM-23 and 24 into the record, and declined to admit Core Exhibit BLM-25 due to its inclusion of new claims and inconsistency with the billed minutes of use (MOUs).  However, I noted that the record was currently incomplete as there was currently no monthly breakdown of record concerning the MOUs, no further breakdown into intrastate local and nonlocal MOUs as I had requested, and no billing update.  


Accordingly, in that July 13 Order, I provided Core one final opportunity to submit the monthly intrastate MOUs, local/nonlocal breakdown of MOUs, and billing update into the record.  I specifically ruled that the MOUs in the breakdown must be consistent with billed usage, with no additional MOUs, charges, or reclassification of billed interstate MOUs as intrastate.  Core was provided twenty (20) days, or until August 2, 2011, to submit a revised proposed exhibit and XO Communications Services, Inc. (XO) was given thirty (30) days to conduct discovery and provide a response.  Each party was also provided ten (10) days from the date of the submission of the XO response to request the scheduling of another hearing as necessary.  In addition, the billing invoices submitted to XO by Core were admitted into the evidentiary record.  



On August 1, 2011, Core notified me that it needed until August 16, 2011, to submit the revised exhibit.  XO did not oppose this request, and it was granted by Order dated August 1, 2011.  



On August 16, 2011, Core filed a Motion for Admission of Exhibits (August 16 Motion) and requested that the following documents be admitted into the record:

(1)
BLM-25 (revised) which is a claim update for XO’s CIC 
5119;

(2)
BLM-26 which is a claim update for XO’s CIC 5607;

(3)
BLM-27 which is a breakdown of MOUs between “intra 
toll” and “local” for XO’s CIC 5519 (including interstate 
MOUs for completeness although they are not a part of this 
proceeding); and,
(4)
BLM-28 which is a breakdown of MOUs between “intra 
toll” and “local” for XO’s CIC 5607.


In its August 16 Motion, Core primarily addressed proposed Exhibits BLM-27 (relating to CIC 5119) and BLM-28 (relating to CIC 5607).  It referenced prior testimony which explained an important distinction between the information received by Core associated with the two CICs.  According to Core, the CIC 5119 traffic largely comes to Core with the calling party number (“CPN”) and the dialed number (“DN”), enabling Core to distinguish between intrastate and interstate calls, and, as to the intrastate calls, between intrastate toll and locally-dialed traffic.  As such, Core claimed that it is able to jurisdictionally classify most of the traffic received by CIC 5119 intrastate traffic and has invoiced XO consistent with its tariff.  However, as to XO’s CIC 5607, all of the traffic comes into Core’s network with ten-zeros, making it impossible, according to Core, to distinguish between interstate and intrastate calls although Core knows the call is destined for a Pennsylvania number.  As contended by Core, this explains why Core’s billings and MOU breakdowns for the two CICs in Exhibits BLM-27 and BLM-28 look so different.


Core further claimed that, prior to February 2010, Core’s internal billing system categorized all ten-zero traffic, including all of XO’s CIC 5607 traffic and a small portion of XO’s CIC 5119 traffic, as interstate and billed the traffic as such.  However, in early 2010, Core reevaluated this treatment of ten-zero traffic and determined that the more reasonable and realistic approach was to categorize and bill the traffic as intrastate, so long as the DN, which is included with received traffic, was a Pennsylvania number.  


Beginning in the February 2010 usage period, Core updated its billing system to categorize all ten-zero calls sent to a Pennsylvania number as intrastate, and the invoices to XO reflected this change.  In fact, as indicated by Core, this new billing system automatically moved any ten-zero traffic billed as interstate prior to February 2010 to the intrastate category, for purposes of the breakdown between “intra toll” and “local” MOUs in Exhibit BLM-27.  For this reason, according to Core, the sum of the CIC 5119 “intra toll” and “local” MOUs (columns D and E) for the months prior to February 2010, as shown in Exhibit BLM-27, do not match the total billed intrastate MOUs (column H).  


Regarding CIC 5607 traffic, Core categorized all MOUs as “intra toll” (column D), even though the MOUs were billed as interstate MOUs (column I) prior to February 2010.  Core explained that, as noted above, the ten-zero traffic for CIC 5607 made it impossible to further break down the traffic into “local” vs. “intra toll” MOUs.  However, Core argued that the traffic should be classified as “intra toll,” consistent with the position set forth in its direct testimony at page 5 that XO has failed or refused to provide jurisdictional information, and its position that received traffic with a Pennsylvania DN should be categorized as intrastate.  


As Core’s proposed exhibits were filed on August 16, 2011, XO was given until September 15, 2011, to respond.  On September 13, 2011, XO filed a Motion for Extension of Response deadline, requesting until September 29, 2011 to file its response.  Core did not oppose the extension request, so long as the basis for granting the extension was not Core’s failure to cooperate in discovery.  By Order dated September 14, 2011, XO’s extension request was granted.


On September 29, 2011, XO filed its Response, Objection and Motion to Partially Strike (XO Response) regarding Core’s August 16 Motion.  In its Response, XO indicated that it did not object to the admission of Core Exhibits BLM-25 (rev) and BLM-26 which, with some immaterial transcription errors, accurately reflected the underlying invoices that they summarize.  However, XO objected to the admission of Exhibits BLM-27 and BLM-28, claiming that they were inconsistent with the invoices Core had rendered to XO, and as such, they violated the July 13 Order on this subject.  In addition, XO claimed that Exhibits BLM-27 and BLM-28 were not supported by the underlying switch records on which they are allegedly based.  XO concluded that Exhibits BLM-27 and BLM-28, as they failed to comply with the July 13 Order and were otherwise unreliable, should be rejected.



In its Response, XO also requested that the ALJ disregard or strike those portions of Core’s August 16 Motion which attempted to shift the burden of proof, repeated prior testimony, introduced new evidence not previously part of the record, reiterated alternative claims for relief, or sought reconsideration of that portion of the July 13 Order which allowed for further discovery. 


Since XO’s Response contained a Motion to Partially Strike, I waited twenty (20) days, in accordance with 52 Pa. Code §5.103(c), to provide an opportunity for Core to respond to the Motion.  I note, however, that XO did not include a twenty (20) day Notice to Plead with respect to its Motion, in violation of 52 Pa. Code §5.103(b).  


As the twenty (20) day response time has now expired, and no response to my knowledge has been filed by Core, this matter is now ready for rulings on Core’s August 16 Motion and XO’s Motion to Partially Strike.

II.
DISCUSSION


I will first address the issue of whether XO’s Motion to Partially Strike as to portions of the August 16 Motion should be granted.  After reviewing the Motion to Partially Strike, I do not find that any portion of the August 16 Motion needs to be stricken.  With the exception of references to alleged extra record evidence, the remainder of the August 16 Motion sought to be stricken relates to argument which is permissible.  The alleged extra record evidence will simply be disregarded.  As will be further addressed herein, I will only allow that portion of Exhibits BLM-27 and BLM-28 which comply with my prior ruling, and Core’s explanations for the variance are of no consequence.  



Next, I will consider whether to admit Core Exhibits BLM-25 (rev) and BLM-26, whose admissions were unopposed by XO.  The grounds for admissibility of evidence are set forth in 52 Pa. Code §5.401, which provide that relevant and material evidence is admissible, subject to objections on other grounds and certain exclusions.  I find that the proffered material in these documents, which has not been objected to, should be admitted into the record, and I will so allow in the Ordering Paragraphs herein.  


Lastly, I will address the admission of Core Exhibits BLM-27 and BLM-28, which have been opposed by XO.  At the hearing in this matter on May 3, 2011, I exercised my authority, pursuant to 52 Pa. Code §5.404, to request further admissible evidence upon various issues and required that evidence be presented by the party concerned.  One of the requests I made was a breakdown, if possible, as to the number of intrastate local vs. nonlocal MOUs. 
Tr. 42.  As XO correctly observed, and as stated in the July 13 Order, my request for a breakdown of MOUs did not allow for the inclusion of additional MOUs, beyond those set forth in the original invoices, or the reclassification of billed interstate MOUs as intrastate.




I have reviewed proposed Core Exhibits BLM-27 and BLM-28, and XO’s objections thereto, and agree with XO that the combined “intra toll” and “local” intrastate MOUs in columns D and E of Exhibits BLM-27 and BLM-28 exceed the total invoiced intrastate MOUs on column H of these exhibits, as a result of the reclassification of billed interstate MOUs to intrastate MOUs, for the months prior to February 2010.  In addition, as a result of this reclassification, the remaining interstate MOUs in column F are less than the billed interstate MOUs as shown in column I for Exhibits BLM-27 and BLM-28 for this same time period.  As this breakdown data is not in compliance with the July 13 Order, it will be redacted.  Column G for this time period is superfluous if columns D through F are stricken, and therefore that column will also be redacted.



Core will be permitted to include the “intra toll” and “local” breakdown and the total intrastate MOUs in Exhibits BLM-27 and BLM-28 for the months of February 2010 forward, as the total intrastate MOUs in the breakdown in Exhibit BLM-27 and Exhibit BLM-28 match the billed intrastate MOUs.  Core will also be permitted to provide the billed monthly intrastate and interstate MOUs in columns H, I and J of Exhibits BLM-27 and BLM-28, for each month, as this record should include the monthly billed MOUs.  See, July 13 Order.  While Core’s reclassification of all billed MOUs from the interstate to intrastate category prior to February 2010 in Exhibit BLM-28 will not be allowed into the record, Core will be permitted to argue in its brief that the tariff rate should be applicable to the MOUs during this time period as it has preserved that argument in its testimony of record.  Mingo Direct, p. 5.  


XO has contended that the billed monthly MOUs provided in Exhibits BLM-27 and BLM-28 do not match the CDRs for various sampled months, as shown on proposed XO Exhibit 170, and that this also casts doubt on the accuracy of the breakdown in Exhibit BLM-27.  I note that XO did not previously dispute Core’s statement on the record that XO was not challenging the amount of MOUs for which it had been billed to date.  Tr. 56; see also, July 13 Order, p. 6.  Thus, to the extent XO is now, at this late date, challenging the billed MOUs through the date of the hearing, that challenge will be disregarded.  Any further challenge as to the months subsequent to the hearing (billed MOUs for May 2011 forward) will also be disregarded as the additional evidence requested by the ALJ was only to include usage up to the May 3, 2011 hearing. 


To the extent that XO is challenging the breakdown of “intra toll” and “local” MOUs for the period of February 2010 forward, that challenge will be permitted.  However, proposed XO Exhibit 170 will not be admitted for this purpose as various inconsistencies render the document untrustworthy and therefore inadmissible.  I note that in the body of its Response, at footnote 10, XO claimed that in calendar year 2010, it did not receive CDRs for the months of February, March, August, and September, and that in calendar year 2011, it did not receive CDRs for the months of January, March, May, and June.  However, inexplicably, XO included CDR MOUs in proposed XO Exhibit 170 with respect to CIC 5119 and CIC 5670, for the months of March 2010, September 2010, January 2011, March 2011, and June 2011, despite its contention that it received no CDRs for those months.  XO also claimed in that same footnote 10 that it had failed to receive CDRs for CIC 5119 in October and December 2010, and for CIC 5607 in June 2010, November 2010, and April 2011.  Despite that contention, XO’s proposed Exhibit 170 included CDR MOUs for October 2010 regarding CIC 5119 and CDR MOUs for November 2010 regarding CIC 5607.  



Given this ruling as to admissibility, I will provide the parties an additional ten (10) days from the date of this Order to request a hearing on the limited issue of the breakdown between CIC 5119 “intra toll” and “local” intrastate MOUs for the period of February 2010 through April 2011.  If no party requests a hearing within that time period, a briefing order will be issued and the record will close for decision writing upon receipt of reply briefs.    


III.
ORDER


THEREFORE,

IT IS ORDERED:



1.
That the Motion of XO Communications Services, Inc. to Partially Strike the Motion of Core Communications, Inc. for Admission of Exhibits, filed on August 16, 2011, is denied, consistent with this Order.


2.
That the Motion of Core Communications, Inc. for Admission of Exhibits, filed on August 16, 2011, in this matter, is granted in part, and denied in part, consistent with this Order.


3.
That proposed Core Exhibits BLM-25 (rev) and BLM-26 are admitted into the evidentiary record as late-filed exhibits, and Core Communications, Inc. shall file the requisite copies with the Secretary’s Bureau for inclusion in the yellow exhibit folders of this case within ten (10) days of the date of this Order.


4.
That proposed Core Exhibits BLM-27 and BLM-28 are admitted into the evidentiary record as late-filed exhibits with columns D, E, F, and G redacted for each month through and including January 2010, and Core Communications, Inc. shall file the requisite compliant copies with the Secretary’s Bureau for inclusion in the yellow exhibit folders of this case within ten (10) days of the date of this Order.


5.
That within ten (10) days of the date of this Order, either party may request the scheduling of another hearing as necessary for the limited purpose of contesting and supporting the breakdown in Core Exhibit BLM-27 admitted into the record.



6.
That if no timely request for a hearing is made, a briefing order will be issued and the record will close for decision writing upon receipt of reply briefs. 

 Date:
October 21, 2011



__________________________________








Kandace F. Melillo







Administrative Law Judge
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