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HISTORY OF THE PROCEEDINGS


On May 4, 2011, Carla Nixon (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  Essentially, the Complainant alleged that the Respondent had billed her incorrectly because she had never lived at 6371 Germantown Avenue, Philadelphia.  She asked that the Commission investigate the Respondent’s practice.     



The Commission received the Respondent’s answer dated May 27, 2011 to the complaint.  The Respondent stated that the Complainant’s bills were accurate, and that the Complainant is responsible not only for her current, but also for her former address balances.   


On August 31, 2011, a hearing on the complaint was held.  The Complainant proceeded unrepresented.  She testified on her own behalf and introduced no exhibits.  The Respondent was represented by Dana Pirone Carosella, Esquire, who presented the testimony of one witness and introduced five exhibits which were admitted into the record.


The record was closed on August 31, 2011.
FINDINGS OF FACT


1.
The Complainant is a customer of the Respondent and takes service at 3420 Garrett Road, Apt. B-14, Philadelphia, Pennsylvania.  Before moving to this address, the Complainant lived at several service addresses in the city and was also a residential customer of the Respondent at these service addresses (N.T. 25-41).


2.
The Complainant was a customer of Respondent and took service at 232 Linton Street, Philadelphia, Pennsylvania.  She lived at this address from December 11, 2006 through August 18, 2007.  She owed the Respondent $682.48 for service for this period (N.T. 17, 30; PECO Exhibit 3).  


3.
The Complainant took service at 3447 Emerald Street, Philadelphia, Pennsylvania.  She lived at this address from August 18, 2007 through June 3, 2008.  She owed the Respondent $946.72 for service for this period (N.T. 17, 30; PECO Exhibit 3).


4.
The Complainant took service at 1042 W. Orleans Street, Philadelphia, Pennsylvania.  She lived at this address from July 21, 2008 through November 6, 2008.  She owed the Respondent $1,305.59 for service for this period (N.T. 17, 30; PECO Exhibit 3).  


5.
 The Complainant was a customer of the Respondent and took service at 2142 W. Spencer Street, Philadelphia, Pennsylvania.  She lived at this address from October 23, 2008 through November 15, 2009.  She owed the Respondent $1,252.29 for service for this period (N.T. 17, 30, 31; PECO Exhibits 3 and 4).  


6.
The Complainant took service at 179 Hansberry Street, Philadelphia, Pennsylvania.  She lived at this address from December 10, 2009 through July 26, 2010.  She owed the Respondent $324.87 for service for this period (N.T. 17, 18, 31; PECO Exhibit 3).


7.
The Complainant took service at 78 E. Seymour Street, Philadelphia, Pennsylvania.  She lived at this address from June or July 2010 through November or December 2010.  She owed the Respondent $157.78 for service for this period (N.T. 18, 31; PECO Exhibit 3).


8.
The Complainant owed the Respondent a total balance of $4,670.73 for six service addresses above (N.T. 31, 36).    


9.
When living at the West Spencer Street address from 2008 to 2009, the Complainant enrolled in the Respondent’s Customer Assistance Program (CAP).  During this period, she did not keep two payment arrangements:  one was a BCS payment arrangement; the other, between the Respondent and the Complainant (N.T. 32, 33; PECO Exhibits 2 and 3).


10.
The Complainant did not keep a payment arrangement when she lived at the Hansberry Street address between 2009 and 2010 (N.T. 33; PECO Exhibits 2 and 3).
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 580 A.2d 523, 529 (2005).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In this case, the Complainant has the burden of proving that it is more likely than not that she did not owe the Respondent $8,227.19 from March 24, 2009 to March 29, 2011 (N.T. 27-29).  


The Complainant testified that she never lived at 6371 Germantown Avenue, Philadelphia, PA and never assumed the responsibility to pay service for this address, that she knew of her mother using her name to apply for service in early 2008 when she resided at the Orleans Street address, and that a lawyer told her to ask her mother to pay the bill to avoid family animosity.  She also admitted that she had lived at the six service addresses alleged by the Respondent, and that she owed the Respondent the unpaid balance of $4,670.73 for these addresses.  Now, she is 36 years old and has two children.  She has been on her own since she was 17 (N.T. 8-12).


The Respondent testified that the $8,227.19 bill included not only the unpaid balance at 6371 Germantown Avenue, Philadelphia, PA, but also those at several previous addresses, which spanned from 2006 to 2010.  The Complainant’s unpaid balance at the Germantown Avenue address covered the period between March 24, 2009 and March 29, 2011 (N.T. 27).


In part, Section 1407 (relating to reconnection of service) of the Code, 66 Pa. C.S. §1407, provides:
   (d)  Payment of outstanding balance at premises.  –  A public utility may also require the payment of any outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there.


According to these provisions, a utility may require the payment of any outstanding balance or portion of an outstanding balance if an applicant resided at the property during the time the outstanding balance accrued.  For these provisions to apply, an applicant must reside both at the property and during the time the outstanding balance accrued.



Here, the Complainant emphatically denied that she had lived at 6371 Germantown Avenue, Philadelphia, PA.  I believe the Complainant’s testimony.  


PECO Exhibit 3 indicates that the Complainant established her service at 6371 Germantown Avenue, Philadelphia, PA on April 10, 2007, but that the final bill issued to her covered only the period between March 24, 2009 and March 29, 2011 (N.T. 27).  This and Finding of Fact No. 5 show the Complainant would have to pay two bills a month between March and September 2009:  one, while living at the Spencer Street address (from October 23, 2008 to September 15, 2009), the other at the 6371 Germantown Avenue address (March 24, 2009 to March 2011).



The Complainant is a person of limited income and has two children to take care of.  She was unable to pay her own bill, enrolled in the Respondent’s CAP program, and defaulted on three payment arrangements.  She has been on her own since she was 17 years old.  There is no reason for her to have more than one address to be serviced by the Respondent.



The Respondent seems to argue that children often place service in their names for their elders, that they need not reside at the service address to be responsible for a bill, and that by placing service in their names they are contractually responsible for the bill (N.T. 37, 40).



According to the provisions above, by accepting the responsibility to pay without residing at a service address, a customer assumes a moral obligation to pay, which is valid and binding in conscience and according to natural justice, but is not recognized by the law as adequate to set in motion the machinery of justice.  Black’s Law Dictionary 1224 (4th Ed. Rev. 1968);  Bailey v. Philadelphia, 167 Pa. 569, 31 A. 925.



From the discussion above, I conclude that the Complainant is not responsible for the electric charges to 6371 Germantown Avenue, Philadelphia, PA.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
Carla Nixon has carried her burden of proof.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Carla Nixon against PECO Energy Company at Docket No. C-2011-2240763 is granted in part.


2.
That Carla Nixon is not responsible for any electric charges to the service address at 6371 Germantown Avenue, Philadelphia, PA.



3.
That Carla Nixon is responsible for electric charges, which are $4,670.73, to her previous service addresses at 232 Linton Street, 3447 Emerald Street, 1042 W. Orleans Street, 2142 W. Spencer Street, 179 Hansberry Street, and 78 E. Seymour Street, all in Philadelphia, PA.



4.
That Carla Nixon shall pay the balance of $4,670.73 in accordance with 66 Pa. C.S. §1405.

Date:
         October 7, 2011       


____________________________________








Ky Van Nguyen








Administrative Law Judge
� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.





� 	In part, Section 1405 (relating to payment agreements) of the Public Utility Code, 66 Pa. C.S. §1405, provides:





*	*	*





	   (b)  Length of payment agreements. –  The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:





   (1)  Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.





  (2)  Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.





  (3)  One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.





  (4)  Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.





   (c)  Customer assistance programs.  –  Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.





*	*	*





  (e)  Failure to comply with payment agreement.  –  Failure of a customer to comply with the terms of a payment agreement shall be grounds for a public utility to terminate the customer’s service.  Pending the outcome of a complaint filed with the commission, a customer shall be obligated to pay that portion of the bill which is not in dispute and subsequent bills which are not in dispute.
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