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	John F. Coleman, Jr., Vice Chairman
	Wayne E. Gardner
	James H. Cawley - Absent
	Pamela A. Witmer


Richard Adams	     C-2010-2182016

	v.

UGI Utilities, Inc. – Gas Division

OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision of Administrative Law Judge (ALJ) Ember S. Jandebeur in the above-captioned proceeding issued August 2, 2011.  The Initial Decision dismissed the Formal Complaint (Complaint) of Richard Adams (Complainant) against UGI Utilities, Inc. – Gas Division (UGI) for failure to present a prima facie case.  No exceptions were filed.  Pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), however, we have exercised our right to review the decision.  For the reasons set forth below, we shall modify the Initial Decision.

Background

		UGI is a natural gas distribution company with gross intrastate annual operating revenues in excess of $40 million and is authorized by the provisions of Section 1307(f) of the Public Utility Code, and the Commission’s gas cost recovery regulations at 52 Pa. Code § § 53.61-53.68, to make annual purchased gas cost (PGC) filings proposing gas rate modifications to reflect increases or decreases in its natural gas costs.  
		
		By Order entered December 23, 2009, the Commission approved a Stipulation in Settlement of Section 1307(f) Rate Investigation regarding UGI Utilities – Gas Division (Settlement) at Docket No. R-2009-2105911, et al.  One of the Settlement terms provides for UGI to terminate PGC cost recovery of incremental propane costs for fifty customers that have been receiving Gas Beyond the Mains (GBM) service for more than five years.  Settlement at ¶ 41.  Prior to this Settlement agreement those customers receiving GBM service paid the UGI 1307(f) or PGC rate which is less than the market-based cost of propane.   According to the Settlement, the PGC rate will be phased out over five years.  For those fifty customers noted above, the monthly gas cost portion of their billing will be calculated partially upon the market-based cost of propane and UGI’s PGC rate.  For the first year, December 1, 2010 through November 30, 2011, these billings are 20% of the market-based propane cost plus 80% of UGI’s PGC rate.  In the second year, December 1, 2011 through November 30, 2012, the ratio of propane cost to PGC rate will be 40% to 60%.  This progression will continue toward billings of 100% propane cost and 0% PGC rate for the year beginning December 1, 2014, and thereafter.  Settlement at ¶ 47.

		The Complainant is one of the fifty customers noted above whose monthly gas cost will be calculated partially upon the market-based cost of propane and UGI’s PGC rate.  In his Complaint, the Complainant requested UGI to provide natural gas service to his street, as he had requested years ago.  Complaint at 6.


History of Proceeding

		On June 15, 2010, the Complainant filed a Complaint with the Commission against UGI in which he alleged that his GBM rate was going to change and requested that UGI provide natural gas service to his street.  On July 7, 2010, UGI filed an Answer admitting that the GBM rate was changing, and submitted New Matter which, among other things, alleged that:  UGI is authorized by law to make annual purchase gas cost filings proposing modifications to its gas tariff; UGI agreed to a set of conditions for cost recovery of its GBM program; UGI agreed in a 2009 Settlement to provide a separate notice to the Pre-December 1, 2004 Rate GBM customers in advance of UGI’s Gas 2010 Purchased Gas Cost filing; the Complainant was sent such written notification; and that UGI is acting within the parameters of the 2009 PGC Settlement.

		A Prehearing Conference was held via telephone on February 23, 2011.  By Hearing Notice dated February 25, 2011, the parties were notified that an Initial Hearing in this case was scheduled for the morning of April 5, 2011.  The hearing convened as scheduled.  The Complainant appeared pro se and UGI was represented by counsel.  Neither Party submitted any exhibits.  A written record of the hearing was produced comprised of twenty-one pages.  The record closed on May 5, 2011.  As noted, the ALJ’s Initial Decision was issued on August 2, 2011.  No exceptions to the ALJ’s recommendation were filed by either Party.  On October 14, 2011, the Commission, Pursuant to Section 332(h) of the Code exercised its right to review the ALJ’s Initial Decision.

Discussion

		The ALJ made seven Findings of Fact and reached four Conclusions of Law.  I.D. at 2 and 5.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.  

A.	Burden of Proof

		As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

		Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

		While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

B.	ALJ’s Recommendation

		The ALJ determined that the Complainant needed to prove two things: (1) that UGI promised him a natural gas line to his home, and (2) that UGI must install the natural gas line.  I.D. at 3.  The Complainant admits that he purchased his home from its previous owner and it was that previous owner who told him UGI was going to install a natural gas line.  Id.  The promise, if made, was made to the previous owner, not the Complainant.  Tr. at 10; Id.  The Complainant telephoned UGI and a UGI employee visited his home.  Id.  This employee told the Complainant “there’s no way they’re going to bring it in here for you, five or six houses.”  Tr. at 6; Id.  Based upon this part of the record, the ALJ concluded that it is clear that UGI did not make any promise to the Complainant that it intended to install a natural gas line to his home.  Further, the ALJ noted that the Complainant even admitted that UGI made no such promise to him.  Tr. at 10; I.D. at 3-4.  Nonetheless, the Complainant insisted that UGI should install a gas line to his home even though the Complainant admitted that he had no proof or documentation to show that UGI must install a natural gas line to his home.  I.D. at 4.

		Counsel for UGI moved for a directed verdict at the conclusion of the Complainant’s case based upon the Complainant’s lack of evidence to show that UGI must install natural gas to his home.  A directed verdict is appropriate when the party with the burden of proof has failed to present a prima facie case.  The ALJ granted UGI’s motion and dismissed the Complaint.  I.D. at 4.

		The hearing concluded with a suggestion to the Complainant that he review the Commission’s Regulations at 52 Pa. Code § 59.27 relating to “Extension of Facilities” which state:

“Each public utility shall file with the Commission, as part of its tariff, a rule setting forth the conditions under which facilities will be extended to supply service to an applicant within all, or designated portions, of its service area.  The utility may upon proper cause shown, refuse, or condition the acceptance of a particular application of extension of facilities.”  52 Pa. Code § 59.27.

Id.

C.	Disposition

		Based upon the record evidence before us, we agree with the ALJ’s decision to dismiss the Complaint because the Complainant failed to meet his burden of proof and establish that UGI agreed to provide him with natural gas distribution service.  Similarly, we are of the opinion that UGI does not have any obligation under the 2009 PGC Settlement to convert the Complainant’s propane service to natural gas distribution service.  We note that the starting point in an “obligation to serve” case is typically the utility’s tariff,[footnoteRef:1] which in this case involves UGI’s Rule 5 – Extension Regulation and, more specifically, Rule 5.2 – Obligation to Extend.  See UGI Utilities, Inc. Tariff-Gas Pa. P.U.C. No. 5 (Tariff No. 5), Original Pages 16-18. [1: 	 	Pursuant to 52 Pa. Code § 59.27, each gas utility is required to file with the Commission, as part of its tariff, a line extension rule.  ] 


		The Parties in this case never specifically addressed Tariff Rule 5 regarding UGI’s obligation to extend its facilities to areas where gas supply mains are not located currently.  Although the record demonstrates that an employee told the Complainant that “there’s no way they’re going to bring it in here for you, five or six houses,” Tr. at 6, it appears that UGI never provided an official response to the Complainant based on its obligation under Rule 5.  

		We are of the opinion that UGI could have treated one of the Complainant’s prior service requests as a line extension request pursuant to Rule 5 of its Tariff No. 5.[footnoteRef:2]  However, since UGI failed to consider the Complainant’s request in accordance with its line extension rules and regulations, and to address this situation in an effort to facilitate an amicable resolution of this matter, we shall direct UGI to treat the Complainant’s service request, which was made through his Formal Complaint, as a written application for a line extension under Rule 5 of UGI’s Tariff No. 5.  In treating the Complainant’s request as such, UGI should follow its usual line extension process, including formally informing the Complainant whether the requested extension will adversely impact service reliability to existing customers and if not, providing an estimate to Complainant for the total costs to extend UGI’s facilities to his home and what portion would have to be borne by the Complainant. [2: 		The record evidence indicates that the Complainant contacted UGI several times by telephone to request natural gas distribution service, the most recent time being in 2008.  Tr. at 6-7.] 


		Before concluding, we note that we agree with the ALJ’s decision to dismiss the Complaint but conclude that the dismissal should be without prejudice.  A dismissal without prejudice clarifies that the Complainant is not prohibited from utilizing the Commission’s Formal Complaint process, as necessary, to address any grievance that he may have regarding UGI’s application of its tariff to his service request.

Conclusion

		We shall modify the ALJ’s Initial Decision and dismiss the Complaint without prejudice and further direct UGI to treat the Complainant’s service request, which was made through his Formal Complaint, as a written application for a line extension under Rule 5 of UGI’s Tariff No. 5, consistent with the foregoing discussion; THEREFORE,

IT IS ORDERED: 

		1.  That the Initial Decision of Administrative Law Judge Ember Jandebeur, issued by the Commission on August 2, 2011, is modified consistent with this Opinion and Order.

		2.  That the motion of UGI Utilities, Inc. Gas Division to dismiss the Complaint, based upon the Complainant’s failure to carry his burden of proof is granted.

		3.  That the Formal Complaint of Richard Adams at Docket No. C-2010-2182016 against UGI Utilities, Inc. – Gas Division is dismissed without prejudice 

		4.  That UGI Utilities, Inc. – Gas Division shall treat the instant Formal Complaint as a written application for a line extension under Rule 5 of its Tariff-Gas Pa. P.U.C. No. 5.  Consistent with this Opinion and Order, in treating the Complainant’s request as such, UGI shall follow its usual line extension process, including formally informing the Complainant whether the requested extension will adversely impact service reliability to existing customers and if not, providing an estimate to Complainant for the total costs to extend UGI’s facilities to his home and what portion would have to be borne by the Complainant.


		5.  That this proceeding be marked closed.


[bookmark: _GoBack][image: ]	BY THE COMMISSION,


	Rosemary Chiavetta
	Secretary



(SEAL)

ORDER ADOPTED:  October 14, 2011

ORDER ENTERED:   October 31, 2011
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