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PENNSYLVANIA PUBLIC UTILITY COMMISSION



Michael J. Moffa				:
						:
v.					:			C-2010-2212745
						:
Verizon Pennsylvania, Inc. 			:



ORDER GRANTING PROTECTIVE ORDER

		On October 24, 2011, Verizon Pennsylvania, Inc. (“Verizon”) filed a Petition for Issuance of a Protective Order (“Petition”) with the Pennsylvania Public Utility Commission (“Commission”) in the above-captioned docket.  This Petition was filed pursuant to Section 5.423 of the Commission’s regulations.  52 Pa. Code § 5.423.  By email dated October 24, 2011, Michael Moffa, the Complainant, expressed his opposition to the Petition.  As discussed further below, the Petition will be granted.

		This case stems from a Complaint filed by the Complainant on November 26, 2010, averring that there are incorrect charges on his telephone bill.  The Complainant explained that his personal method of paying his telephone bill caused him to incur late fees from Verizon.  The Complainant further averred that he subsequently paid his monthly bills except for the late fees and that this practice resulted in Verizon referring the Complainant to a collection agency for recovery of the outstanding balance after the Complainant determined to switch to another local telephone service provider.  The Complainant averred in his Complaint that he wanted the calls from collection agencies to cease and any mention of delinquent payments retracted from his credit report.  The Complainant also averred that he would like retribution.

		On April 6, 2011, Verizon filed an Answer to the Complaint with New Matter and Preliminary Objections.  Verizon’s Preliminary Objections were granted in part and denied in part via Order dated October 4, 2011.  
		By Hearing Notice dated October 20, 2011, the Commission scheduled the matter for an Initial Telephonic Hearing for November 28, 2011.  In anticipation of that Hearing, Verizon filed the instant Petition for Issuance of a Protective Order.

		Verizon’s Petition asserts that, as has been their typical practice before the Commission in customer complaint proceedings, Verizon intends to present Company employees as witnesses during the hearing who will discuss regularly-kept business records that are pertinent to Verizon’s defense.  Verizon then intends to make those business records a part of the evidentiary record.  

Verizon seeks confidential and proprietary treatment of those business records in part because the records contain customer specific information that may be subject to identity theft.  Verizon also seeks confidential treatment of such records because the records contain company service information that is not available to the public through any means and that may be valuable to Verizon’s competitors if permitted to be placed in the public record.  In support of its position, Verizon cites to Sections 63.131-137 of the Commission’s regulations regarding the requirement that telephone companies such as Verizon treat customer information and communications as confidential.  52 Pa. Code § 63.131-137.  Verizon concludes by stating that the potential harm to the customer of disclosure of customer information and competitive harm to Verizon is substantial and outweighs any need for public disclosure of business records.

By email on October 24, 2011, the Complainant expressed his formal opposition to Verizon’s Petition.[footnoteRef:1]  In his email, the Complainant stated that he did not like the idea of a protective order and “wanted everything made public.  I want this case able to be seen by the public. …  I don’t want anything in the records hidden away about this case.  I want it to show the abuses of power, arrogance, and complete incompetence of Verizon from the beginning.” [1:  	Mr. Moffa’s email was in response to Verizon’s electronic distribution of its Petition.  When given the opportunity to file a more formal Answer to the Petition within the 20 day period allowed by the Commission’s regulations, Mr. Moffa requested that his email answer serve as his formal Answer to Verizon’s Petition.
] 


For the reasons discussed below, Verizon’s Petition will be granted.
DISCUSSION

The Commission’s Rules of Practice and Procedure permit the Commission to issue protective orders limiting the availability of certain proprietary or confidential information. 52 Pa. Code §§5.362 and 5.423.  The party seeking the protective order has the burden to establish that the potential harm to the party of providing the information would be substantial and the harm to the party if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process.  Petition for Protective order of GTE North Inc., 1996 Pa PUC LEXIS 95, Docket No. G‑00940402, (Order entered August 8, 1996); ITT Communications Services’ Petition for a Protective Order, 1991 Pa PUC LEXIS 193, Docket No. R-912017, (Order entered November 5, 1991)   

In considering whether to issue a protective order, the Commission, pursuant to Section 5.423(a), should consider the following factors:
[bookmark: 5.423.](1)  The extent to which the disclosure would cause unfair economic or competitive damage. 

(2)  The extent to which the information is known by others and used in similar activities. 

(3)  The worth or value of the information to the party and to the party’s competitors. 

(4)  The degree of difficulty and cost of developing the information. 

(5)  Other statutes or regulations dealing specifically with disclosure of the information. 

52 Pa. Code § 5.423(a).

Verizon argues that the business records it intends to produce as part of this proceeding and submit into the evidentiary record are confidential and proprietary and, therefore, should be given appropriate treatment by the parties to this proceeding and the Commission.  In relying on Section 5.423 of the Commission’s regulations, supra, Verizon avers that the records contain customer specific information that may be subject to identity theft and Company service information that is not available through any public means.  Verizon further relies on Section 63.135 of the Commission’s regulations which require Verizon to adopt appropriate procedures for safeguarding the confidentiality of customer information.  52 Pa. Code § 63.135.  Verizon contends that limiting the disclosure of the business records to allow its use only in connection with this litigation will not frustrate the prompt, orderly and fair resolution of this proceeding, nor will it infringe upon the Complainant’s due process rights.  

The Complainant has formally objected to the Verizon Protective Order.  The Complainant has indicated that he did not like the idea of a protective order and that he wanted everything in this proceeding to be made public.  The Complainant further stated that he does not want anything in the records hidden away about this case and wants “to show the abuses of power, arrogance, and complete incompetence of Verizon from the beginning.”

The Complainant’s concerns are duly noted.  The Protective Order being issued for this proceeding, however, is limited to only those specific items that Verizon can demonstrate, in response to a specific objection, that a particular item that Verizon seeks proprietary treatment of, in fact, satisfies the criteria for such treatment identified in the Commission’s regulations.  That is, Verizon has the burden to demonstrate that “the potential harm to the party of providing the information would be substantial and that the harm to the party if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process.”  52 Pa. Code § 5.423(a).  Even then, only “the least restrictive means of limitation which will provide the necessary protections from disclosure” will be implemented.  Id.  Such determinations will be made on a case by case basis, when objected to, and will be made in consideration of the five criteria, along with other relevant factors.

This process is detailed in paragraph 9 of the Protective Order attached to Verizon’s Petition.  Paragraph 9 provides:

The parties affected by the terms of this Protective Order shall retain the right to question or challenge the confidential or 
proprietary nature of Proprietary Information; to question or challenge the admissibility of Proprietary Information; to refuse or object to the production of Proprietary Information on any proper ground, including but not limited to, irrelevance, immateriality or undue burden; to seek an order permitting disclosure of Proprietary Information beyond that allowed in this Order; and to seek additional measures of protection of Proprietary Information beyond those provided in this Protective Order.  If a challenge is made to the designation of a document as Proprietary, the party claiming that the information is Proprietary retains the burden of demonstrating that the designation is necessary and appropriate.

This provision of the Protective Order is reasonable and should adequately address the Complainant’s concerns.

The Complainant should not be concerned that a Protective Order in this proceeding will prevent the public from reviewing the record in this case, a concern that the Complainant expressed in his email Answer to the Petition.  The Commission’s records, including the record of this proceeding, may be accessed by the public pursuant to 52 Pa. Code §§ 1.71-1.77.  In particular, Section 1.71 of the Commission’s regulations provides: “The Commission’s record maintenance system is intended to provide for the greatest degree of public access to Commission documents that is consistent with the exercise of the functions of the Commission under the act and other applicable laws.”  52 Pa. Code § 171.

At the same time, however, Commission regulations give Verizon the opportunity to have certain information kept from the public if certain criteria are met.  The Complainant will always have the opportunity to object to treating any specific information as proprietary as such instances arise and such determinations will be made on a case by case basis.  This is true with regards to, for example, the Complainant’s own records.  The Complainant can waive any proprietary treatment of his own telephone records if he so desires, despite Verizon’s obligation to keep such records confidential.




ORDER

	THEREFORE;

	IT IS ORDERED:

1. That a Protective Order is hereby granted for use in this proceeding with respect to all materials and information identified at Paragraph 2 of this Protective Order which are filed with the Pennsylvania Public Utility Commission, produced in discovery, or are otherwise presented during these proceedings.  All persons now and hereafter granted access to the materials and information identified in Paragraph 2 of this Protective Order shall use and disclose such information only in accordance with this Protective Order.

1. The materials subject to this Protective Order include all correspondence, documents, data, information, studies, methodologies and other materials, which a party or an affiliate of a party furnishes in this proceeding pursuant to Commission rules and regulations, discovery procedures, direct testimony or cross-examination or provides as a courtesy to the active parties in this proceeding, which are claimed to be of a proprietary or confidential nature and which are designated “PROPRIETARY INFORMATION” or “CONFIDENTIAL AND PROPRIETARY” (hereinafter collectively referred to as “Proprietary Information”).  Proprietary Information shall include, but is not limited to, Social Security numbers, information regarding non-complainant customers, Verizon PA methods and procedures, Verizon PA manuals, Verizon PA customer service agent scripts and/or job aids, and other competitively sensitive business information.

1. Proprietary Information shall be made available to the Commission and its Staff for use in this proceeding.  For purposes of filing, to the extent that Proprietary Information is placed in the Commission’s report folders, such information shall be handled in accordance with routine Commission procedures for Proprietary Information inasmuch as the report folders are not subject to public disclosure.  To the extent that Proprietary Information is placed in the Commission’s testimony or document folders, such information shall be separately bound, conspicuously marked, and accompanied by a copy of this Protective Order.  Public inspection of Proprietary Information shall be permitted only in accordance with this Protective Order.

1. Proprietary Information shall be made available to parties, their counsel of record in this proceeding, and their consultants, subject to the following:

3. To the extent required for participation in this proceeding, a party may afford access to Proprietary Information made available by another party (“the producing party”) to the party’s consultants, provided that such consultant has not previously violated the terms of a recent Commission Protective Order and executes Appendix A to this Protective Order before reviewing such information, and provided that the consultant is not an officer, director, stockholder, partner, owner or employee of a competitor of the producing party.  A consultant will not be ineligible on account of being a stockholder, partner or owner of a competitor or affiliate unless the ownership interest is valued at more than $10,000 or constitutes a more than 1% interest, or both.

3. No other persons may have access to Proprietary Information except as authorized by Order of the Commission or of the presiding Administrative Law Judge.  No person who may be entitled to receive, or who is afforded access to any Proprietary Information shall use or disclose such information for the purposes of business or competition, or any purpose other than the preparation for and conduct of this proceeding or any administrative or judicial review thereof.  The Proprietary Information may not be publicly disclosed. 

5.	Prior to making Proprietary Information available to any person as provided in Paragraph 4(a) of this Protective Order, the party shall deliver a copy of this Protective Order to such person and shall receive a written acknowledgement from that person in the form attached to this Protective Order and designated as Appendix A.  A party shall promptly deliver to the producing party a copy of the executed acknowledgment form.
6.	A producing party shall designate data or documents as constituting or containing Proprietary Information by affixing an appropriate proprietary stamp or similar designation on such data or documents.  Where only part of data compilations or multi-page documents constitutes or contains Proprietary Information, the producing party shall designate only the specific data or pages of documents which constitute or contain Proprietary Information.

7.	Any public reference to Proprietary Information by counsel or persons afforded access thereto shall be to the title or exhibit reference in sufficient detail to permit persons with access to the Proprietary Information to fully understand the reference and not more.  The Proprietary Information shall remain a part of the record, to the extent admitted, for all purposes or administrative or judicial review.

8.	Parts of any record in this proceeding containing Proprietary Information, including but not limited to all exhibits, writings, testimony, cross examination, argument and responses to discovery, shall be sealed for all purposes, including administrative and judicial review, unless such Proprietary Information is released from the restrictions of this Protective Order, either through the agreement of the parties or pursuant to Order of the Administrative Law Judge or the Commission.  Unresolved challenges arising under Paragraph 9 shall be decided on motion or petition by the presiding officer or the Commission as provided by 52 Pa. Code § 5.423(a).

9.	The parties affected by the terms of this Protective Order shall retain the right to question or challenge the confidential or proprietary nature of Proprietary Information; to question or challenge the admissibility of Proprietary Information; to refuse or object to the production of Proprietary Information on any proper ground, including but not limited to, irrelevance, immateriality or undue burden; to seek an order permitting disclosure of Proprietary Information beyond that allowed in this Order; and to seek additional measures of protection of Proprietary Information beyond those provided in this Protective Order.  If a challenge is made to the designation of a document or information as Proprietary, the party claiming that the information is Proprietary retains the burden of demonstrating that the designation is necessary and appropriate.
10.	Upon completion of this proceeding, including any administrative or judicial review, all copies of all documents and other materials, including notes, which contain any Proprietary Information, shall be immediately returned upon request to the party furnishing such Proprietary Information.  In the alternative, parties may provide an affidavit of counsel affirming that the materials containing or reflecting Proprietary Information have been destroyed.



Dated:	October 31, 2011										
Joel H. Cheskis
Administrative Law Judge 
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

MICHAEL MOFFA,		:
			:
		Complainant	:
			:
	v.		:				C-2010-2212745
			:
VERIZON PENNSYLVANIA INC.,	:
			:
		Respondent	:



TO WHOM IT MAY CONCERN:

	The undersigned has read and understands the Protective Order that deals with the treatment of Proprietary Information.  The undersigned agrees to be bound by, and comply with, the terms and conditions of said Order.  The undersigned is not precluded from being provided access to Proprietary Information by virtue of Paragraph 4(a) of the Protective Order.


					
SIGNATURE


					
PRINT NAME


					
ADDRESS


					
EMPLOYER

DATED:  			



