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INITIAL DECISION 

Before 

David A. Salapa

Administrative Law Judge

HISTORY OF THE PROCEEDING

On October 4, 2010, Melissa Hutto t/a M.A. Hutto Trucking (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Hickory Hill Trucking, Inc. (Respondent).  The complaint alleges that the Complainant entered into an agreement to haul freight for the Respondent.  The Complainant hauled twenty-two loads of freight for the Respondent but was only compensated for eight loads.  The complaint claims that the Respondent owes the Complainant $19,669.10 for the remaining fourteen loads of freight.  The complaint requests the Commission’s assistance in recovering the $19,669.10 that the Respondent owes to the Complainant.

The Respondent did not file an answer to the complaint.
By notice dated August 24, 2011, the Commission scheduled this matter for an initial telephonic hearing on October 5, 2011, at 10:00 a.m. and assigned the case to me.  I issued a prehearing order on September 1, 2011, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.

I conducted a telephonic hearing on October 5, 2011 at 10:00 a.m. as scheduled.
The Complainant appeared pro se, testified on her own behalf and sponsored four exhibits that I admitted into the record.  The Respondent did not appear.  Both the hearing notice and my prehearing order directed the Respondent to provide me with a telephone number where it could be reached at the time of the hearing.  The Respondent failed to provide a telephone number.  N.T. 4 The initial hearing resulted in a transcript of twenty-four pages.  
The record closed on October 13, 2011, the date the transcript was filed with the Secretary’s Bureau.  For the reasons set forth below, I will deny the complaint.
FINDINGS OF FACT



1.
The Complainant is Melissa Hutto t/a M.A. Hutto Trucking.  N.T. 6-7   


2.
The Respondent is Hickory Hill Trucking, Inc.  N.T. 9


3.
The Complainant operated her business from 3806 St. Paul Boulevard in Rochester, New York.  N.T. 7-8
4.
The Complainant entered into an agreement to haul freight for the Respondent.  N.T. 8-10, Complainant’s Ex. A  

5.
The Respondent operates from 871 Old Park Road in Lewistown, Pennsylvania.  N.T. 9-10  

6.
At the time that she entered into the agreement with the Respondent, the Complainant did not possess authority to operate as an interstate common carrier and did not possess a Commission-issued certificate of public convenience to operate between points in Pennsylvania.  N.T. 10 

7.
After entering into the agreement with the Respondent, the Complainant hauled freight for the Respondent between points throughout the United States.  N.T. 11-12, Complainant’s Ex. B

8.
The Respondent was compensated for the freight that the Complainant hauled for it.  N.T. 13-14, Complainant’s Ex. C

9.
The Respondent never compensated the Complainant for fourteen of the loads that she hauled.  N.T. 11-14  

10.
The Respondent owes the Complainant $19,669.10 for the fourteen loads that she hauled for it.  N.T. 12
11.
The Complainant sent a letter dated April 3, 2010 to the Respondent requesting payment for the loads she hauled on its behalf.  N.T. 14-15, Complainant’s Ex. D.  

12.
The Respondent never responded to the letter or compensated the Complainant.  N.T. 15 

DISCUSSION



The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The Complainant must establish her case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet her burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In this case, the Complainant contends that she contracted with the Respondent to haul goods on its behalf but was not compensated by the Respondent for her services.

I will first address the Complainant’s request that the Commission order the Respondent to compensate her for the services she provided to the Respondent.  The Commission simply lacks the authority to issue such an order.

Although it has general jurisdiction over the rates and services of public utilities operating in Pennsylvania, the Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  The Public Utility Code simply does not grant the Commission the authority to award damages in this case.  There is no question that the Commission lacks authority to award damages.  Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa. Super. 1991); Poorbaugh v. Pennsylvania Public Utility Commission, 666 A.2d 744 (Pa. Cmwlth. 1995)  The Complainant will have to seek relief in the form of monetary damages in another forum.

While the Commission lacks the authority to award damages, the Commission may still have the authority to impose a civil penalty on the Respondent, pursuant to 66 Pa. C.S. §3301, if it determines that the Respondent has violated provisions of the Public Utility Code or Commission regulations.  After reviewing the evidence present by the Complainant, I conclude that the Commission cannot impose a civil penalty on the Respondent for the conduct alleged in the complaint.

I will provide a brief factual background taken from the Complainant’s testimony and exhibits, then discuss the merits of her claim.  The Complainant purchased some trailers and trucks in order to start her own trucking business.  N.T. 8  The Complainant operated her business from 3806 St. Paul Boulevard in Rochester, New York.  N.T. 7-8  At the time of the October 5, 2011 hearing, the Complainant no longer operated a trucking business. 
The Complainant was in the process of obtaining operating authority from the federal government when she entered into an agreement to haul freight for the Respondent.  N.T. 8-10  The Complainant provided a signed copy of the agreement between her and the Respondent.  N.T. 11-12, Complainant’s Ex. A  The Respondent operates from 871 Old Park Road in Lewistown, Pennsylvania.  N.T. 9-10  At the time that she entered into the agreement with the Respondent, the Complainant did not have authority to operate as an interstate common carrier and did not have a Commission-issued certificate of public convenience to operate as a common carrier between points in Pennsylvania.  N.T. 10  
After entering into the agreement with the Respondent, the Complainant hauled freight for the Respondent between points in different states throughout the United States.  N.T. 11-12, Complainant’s Ex. B  The Complainant provided copies of bills of lading and other documents detailing the dates she hauled freight for the Respondent and the locations where she picked up and delivered the freight that she hauled.  N.T. 12-13, Complainant’s Ex. B

The Complainant testified that the Respondent was compensated for the freight that she hauled for it and provided documents showing that the Respondent’s factoring company had paid it for the freight hauled by the Complainant.  N.T. 13-14, Complainant’s Ex. C  In spite of being compensated by its factoring company, the Respondent never compensated the Complainant for fourteen of the loads that she hauled.  N.T. 11-14  The Complainant calculated that the Respondent owed her $19,669.10 for the fourteen loads she hauled for it.  N.T. 12 
The Complainant sent a letter dated April 3, 2010 to the Respondent requesting payment for the loads she hauled on its behalf.  N.T. 14-15, Complainant’s Ex. D.  The Respondent never responded to the letter or compensated the Complainant.  N.T. 15 

The Complainant’s testimony and the bills of lading indicate that the fourteen uncompensated hauls performed by the Complainant for the Respondent all involved pickup and delivery between points in states completely outside Pennsylvania or pickup and delivery between points in Pennsylvania and other states.  N.T. 10-12 Complainant’s Ex. B.  These facts are fatal to any Commission jurisdiction over the transactions since they constitute commerce among the states.
The statue at 66 Pa. C.S. §104 provides as follows:
The provisions of this part, except when specifically so provided, shall not apply, or be construed to apply, to commerce with foreign nations, or among the several states, except insofar as the same may be permitted under the provisions of the Constitution of the United States and the acts of Congress.

The Complainant’s evidence shows that all of the hauls for which she was not compensated were between points in different states.  Under the above statute, the provisions of the Public Utility Code are not applicable to commerce between the states.  
The statute at 66 Pa. C.S. §3301 states that the Commission may impose a civil penalty on a public utility that violates a provision of the Public Utility Code.  Here, the provisions of the Public Utility Code are not applicable to the transactions that are the subject of the Complainant’s complaint.  Read together, 66 Pa. C.S. §§104 and 3301 prevent the Commission from imposing a civil penalty on the Respondent for its conduct.  The transactions that are the subject of the Complainant’s complaint involve commerce among the states and the Public Utility Code does not apply to commerce among the states.

There is one final issue that I must address.  The complaint and the Complainant’s testimony both state that the Complainant leased the authority of the Respondent in order to haul goods for it.  N.T. 5, 8-9  The Complainant further testified that she was aware that other entities had entered into similar transactions with the Respondent and had not been compensated.  N.T. 20  The Commission’s regulation at 52 Pa. Code §31.32(c)(2)(iii)(A) prohibits a certificated carrier from leasing its authority to an entity that is not certificated.  W.C. McQuaide v. Pennsylvania Pub. Util. Comm’n., 629 A2d 272 (Pa. Cmwlth. 1993)  

The information produced at this hearing may merit further investigation and action by the Commission’s Bureau of Investigation and Enforcement (BI&E).  BI&E may wish to undertake an investigation to determine whether the Respondent’s agreement with the Complainant constitutes a lease of the Respondent’s authority.  BI&E may also wish to investigate whether the Respondent’s conduct in this case is an isolated incident or part of a continuing course of conduct.  I will therefore direct that a copy of this Initial Decision be served on BI&E. 
In summary, the Commission lacks the authority to award monetary damages to the Complainant as compensation for the Respondent’s conduct.  In addition, the Public Utility Code does not apply to the transactions that are the subject of the Complainant’s complaint.  
CONCLUSIONS OF LAW



1.
Pursuant to 66 Pa. C.S. §§332(a), the burden of proof in this proceeding is on the Complainant.



2.
The Commission lacks authority to award damages.

3.
 The provisions of the Public Utility Code are not applicable to commerce between the states.  

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint of Melissa Hutto t/a M.A. Hutto Trucking against Hickory Hill Trucking, Inc. at Docket No. C-2010-2203073 is denied.



2.
That the Secretary’s Bureau shall serve a copy of the initial decision on the Pennsylvania Public Utility Commission’s Bureau of Investigation and Enforcement.



3.
That the record at Docket No. C-2010-2203073 be marked closed.

Date:
October 18, 2011
______________________________



David A. Salapa



Administrative Law Judge
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