BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pennsylvania Public Utility Commission,		:		
Bureau of Transportation and Safety			:		
							:		
	v.						:			C-2009-2070216	
							:
Robert Levan t/a Nite Moves				:		 

[bookmark: _GoBack]
INITIAL DECISION


Before
Dennis J. Buckley
Administrative Law Judge


This Decision approves, but with modification, the joint Settlement Agreement between the Commission’s Bureau of Transportation and Safety (BTS) and Robert Levan t/a Nite Moves (Respondent) that resolves a Complaint which was filed in this case on February 28, 2009, by the BTS.   That Complaint alleged a violation of the Pennsylvania Public Utility Code (Code) at 66 Pa. C.S. § 1101 by Respondent in that Respondent was accused of holding himself out to transport household goods in use between points in the Commonwealth of Pennsylvania.  In the proposed Settlement, the Respondent admits the violation and agrees to pay a civil penalty of $500.  For reasons to be explained, below, the proposed joint Settlement Agreement is modified to increase the civil penalty to $5,000, and in the event that the modification is not accepted by the parties, this matter is to be set for hearing.

I.	HISTORY OF THE PROCEEDING

		On February 28, 2009, the BTS issued a Complaint which alleged that Respondent held himself out to transport household goods in use between points in the Commonwealth of Pennsylvania which constitutes a violation of the Code in that the Respondent offered to render, furnish or supply public utility service within this Commonwealth without first obtaining a certificate of public convenience and necessity.  The BTS Complaint requested that the Commission impose a $1,000 civil penalty on Respondent.

		On March 6, 2009, the BTS Complaint was served on Respondent by the Secretary of the Commission.

		On March 24, 2009, Respondent, represented by counsel, filed a timely Answer to the Complaint.[footnoteRef:1]  In his Answer, Respondent denied that he held himself out to transport household goods for compensation.  Respondent averred that he agreed to provide a pack and load service wherein Respondent would provide a dolly and packing materials, and arrange for the services of two other persons who would load the shipper’s property into the shipper’s vehicle.  Respondent stated that he picked up a Budget rental truck for the customer because it was inconvenient for the customer to retrieve the truck on his own.  Respondent admitted that he drove the Budget rental truck to the customer’s residence, observed BTS enforcement officers and then returned the vehicle to avoid the appearance of impropriety.  Respondent also stated that he received no compensation from the shipper. [1:  	I note that the Answer is not available in the Commission’s InfoMAP document tracking system.
] 


		On November 10, 2010, Stephanie M. Wimer, Assistant Counsel with the Commission’s Law Bureau, entered an appearance in this matter on behalf of the BTS.[footnoteRef:2] [2:  	Effective August 11, 2011, the Bureau of Investigation and Enforcement became the successor to BTS’ motor carrier enforcement division.  See Implementation of Act 129 of 2008 Organization of Bureaus and Offices, Docket No. M-2008-2071852 (Order entered August 11, 2011).
] 


		On August 25, 2011, the undersigned was assigned as Presiding Officer in this case, and a Notice of Hearing was issued setting September 15, 2011, as the day for a hearing in this matter.

		A series of negotiations took place between the parties, and on August 31, 2011, a Settlement Agreement and a letter/petition asking that the Joint Settlement Agreement be approved was filed with the Secretary of the Commission.  
II.	DISCUSSION

Commission policy promotes settlements.  52 Pa. Code §5.231.  Settlements reduce the time and expense the parties must expend litigating a case and at the same time conserve administrative hearing resources.  The Commission has indicated that settlement results are often preferable to those achieved at the conclusion of a fully litigated proceeding.  52 Pa. Code §69.401.  Many proceedings are expensive to litigate, and the cost of such litigation at a reasonable level is an operating expense recovered in the rates approved by the Commission.  This means that a settlement, which allows the parties in a case such as this to avoid the substantial costs of the preparation and service of briefs, reply briefs, exceptions and reply exceptions, together with the briefs and reply briefs necessitated by any appeal of the Commission’s decision, yields significant expense savings for all parties and the utility’s customers.  That is one reason why settlements are encouraged by long-standing Commission policy.

		However, in order to accept a settlement, the Commission must determine that the proposed terms and conditions are in the public interest and whether the Settlement Agreement is consistent with the Commission’s Policy Statement regarding factors and standards for evaluating litigated and settled proceedings.  Pa. Pub. Util. Comm’n v. C S Water and Sewer Assoc., 74 Pa. PUC 767 (1991); Pa. Pub. Util. Comm’n v. Philadelphia Electric Co., 60 Pa. PUC 1 (1985); 52 Pa. Code § 69.1201

		Applying the foregoing principles, and for reasons which will be set forth more fully, below, the Settlement Agreement should not be approved by the Commission but should be modified to increase the civil penalty to $5,000.  


A.	SETTLEMENT TERMS

		The specific terms of the Settlement Agreement begin at numbered paragraph 8 of the joint Settlement Agreement.  The substantive terms of the Settlement are set forth, below:

III. 	SETTLEMENT

	The terms of the Settlement are as follows:

8.	The Law Bureau, representing BTS, and Respondent, intending to be legally bound and for consideration given, desire to conclude this litigation and agree to stipulate as to the following terms:

	A.	In recognition of the cost of further litigation, the time and expense of holding a hearing, and the merits of the parties’ respective positions, the parties have entered into negotiations and have agreed to settle the Complaint according to the terms and conditions set forth herein.

	B.	Respondent agrees that he offered to transport household goods in use between points in the Commonwealth of Pennsylvania, for compensation.  Respondent, therefore, agrees to pay a civil penalty of five hundred dollars ($500.00) within twenty (20) days of entry of a final Commission Order in this matter.

	C.	Respondent agrees that he will cease and desist from committing future violations of the Public Utility Code, and the Commission’s regulations and Orders.  Respondent is aware that further violations of holding himself out to provide unauthorized transportation of household goods in use for compensation may result in criminal proceedings.    

B.	ANALYSIS

		A detailed recitation of the facts in this case is unnecessary as the Respondent admitted to the allegation of uncertificated service set forth in the original BTS Complaint.  

		The Parties assert that approval of the Settlement Agreement is consistent with the Commission’s Policy Statement regarding factors and standards for evaluating litigated and settled proceedings at 52 Pa. Code § 69.1201.  That regulation states:

[bookmark: 69.1201.]§ 69.1201. Factors and standards for evaluating litigated and settled proceedings involving violations of the Public Utility Code and Commission regulations—statement of policy.

 (a)  The Commission will consider specific factors and standards in evaluating litigated and settled cases involving violations of 66 Pa.C.S. (relating to Public Utility Code) and this title. These factors and standards will be utilized by the Commission in determining if a fine for violating a Commission order, regulation or statute is appropriate, as well as if a proposed settlement for a violation is reasonable and approval of the settlement agreement is in the public interest. 

 (b)  Many of the same factors and standards may be considered in the evaluation of both litigated and settled cases. When applied in settled cases, these factors and standards will not be applied in as strict a fashion as in a litigated proceeding. The parties in settled cases will be afforded flexibility in reaching amicable resolutions to complaints and other matters so long as the settlement is in the public interest. The parties to a settlement should include in the settlement agreement a statement in support of settlement explaining how and why the settlement is in the public interest. The statement may be filed jointly by the parties or separately by each individual party. 

 (c)  The factors and standards that will be considered by the Commission include the following: 

   	(1)  Whether the conduct at issue was of a serious nature. When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty. 

   	(2)  Whether the resulting consequences of the conduct at issue were of a serious nature. When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty. 

   	(3)  Whether the conduct at issue was deemed intentional or negligent. This factor may only be considered in evaluating litigated cases. When conduct has been deemed intentional, the conduct may result in a higher penalty. 

   	(4)  Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future. These modifications may include activities such as training and improving company techniques and supervision. The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered. 
 
  	(5)  The number of customers affected and the duration of the violation. 

   	(6)  The compliance history of the regulated entity which committed the violation. An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty. 

   	(7)  Whether the regulated entity cooperated with the Commission’s investigation. Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty. 

   	(8)  The amount of the civil penalty or fine necessary to deter future violations. The size of the utility may be considered to determine an appropriate penalty amount. 

   	(9)  Past Commission decisions in similar situations. 

   	(10)  Other relevant factors.

		 In reviewing their Settlement in light of the foregoing, the Parties contend that 
while Respondent’s actions were likely “willful,” Respondent did not actually perform the unauthorized transportation.  Settlement at 5, ¶ 12; 52 Pa. Code § 69.1201(c)(1).   The parties agree that while the Respondent held himself out to provide transportation, no actual transportation took place; Respondent’s violation did not have lasting consequences, and no one was physically harmed, and no property was damaged.  Settlement at 5, ¶ 13; 52 Pa. Code § 69.1201(c)(2).  The parties agree that the Respondent’s conduct was intentional.  Settlement at 6, ¶ 14; 52 Pa. Code § 69.1201(c)(3).  The Respondent has agreed to cease and desist from offering transportation of household goods in use between points in the Commonwealth for compensation.  Settlement at 6, ¶ 15; 52 Pa. Code § 69.1201(c)(4).  The provable duration of Respondent’s violation was brief.  He held himself out to provide transportation of household goods in use for compensation during the first week of September 2008, and the move took place on September 27, 2008.  Further, the shipper, Mr. Bradley Stiles, and his family were the only customers affected by Respondent’s actions.  Settlement at 6, ¶ 16; 52 Pa. Code § 69.1201(c)(5).  Respondent has two prior violations of 66 Pa. C.S. § 1101 for holding himself out to transport household goods in use for compensation.  The first violation occurred on July 29, 1991 and Respondent paid a two-hundred dollar ($200.00) civil penalty for this violation.  Pennsylvania Public Utility Commission v. Robert Levan t/a Night Moves, C-923814 (Order entered July 22, 1992).  The second violation occurred on December 30, 1994, and Respondent paid a five‑hundred dollar ($500.00) civil penalty for that violation.  Pennsylvania Public Utility Commission, Bureau of Transportation and Safety v. Robert A. Levan t/a Night Moves, C‑00956740 (Order entered October 25, 1995[footnoteRef:3]).  The parties contend that while the Respondent violated 66 Pa. C.S. § 1101 twice prior to the issuance of the present Complaint, his prior violations occurred over a decade ago.  Because Respondent did not violate 66 Pa. C.S. § 1101 between 1994 and 2008, the parties assert that five-hundred dollars ($500.00) constitutes a reasonable amount to settle the instant matter.  Settlement at 6-7, ¶ 17; 52 Pa. Code § 69.1201(c)(6).  The Respondent fully cooperated with the Commission’s staff in this proceeding.  Settlement at 7, ¶ 18; 52 Pa. Code § 69.1201(c)(7).  The parties contend that the amount of the proposed civil penalty is appropriate.  Settlement at 7-8, ¶ 19; 52 Pa. Code § 69.1201(c)(8).  The parties contend that the Agreement is consistent with prior Commission decisions and is appropriate based upon the circumstances of this case.  Settlement at 8, ¶ 20; 52 Pa. Code § 69.1201(c)(9).  The parties conclude by stating that in this case, ratification of the proposed Settlement will save the time and expense of holding a hearing.   [3:  	It seems that the Respondent has altered the spelling of his firm’s name since his prior cases before the Commission in 1992 and 1995. ] 


		Having reviewed the Settlement Agreement and the record in this matter, I do not agree with the Parties that the proposed Settlement Agreement is in the public interest or is the appropriate way in which to resolve this case.  Clearly, the conduct was willful and intentional.  The Respondent held himself out to render public utility service without a certificate of public convenience and necessity, and he did this knowingly.  The lapse of time between prior known and punished offenses notwithstanding, this Respondent has clearly continued a course of conduct that he knows to be illegal.  In fact, the Respondent has carried out this activity under substantially the same trade name and, it would appear, in the same manner for the third time.  It would appear that the imposition of a civil penalty of $500 in 1994 was not sufficient to induce this Respondent to cease and desist, and a $500 civil penalty in this case is wholly inadequate.  The Respondent’s action flies in the face of the Code and is a disservice both to the public and to the many certificated carriers that conduct their business in this Commonwealth in a lawful manner.  Given the willful and ongoing conduct on the part of the Respondent, the civil penalty in this case should be ten times the proposed settlement amount, or $5,000.  Let me stress that $5,000 is the figure in the event of settlement.  If that is not acceptable to the Respondent, then this case should be set for hearing.  
  
III. 	CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. § 701.

2.	To determine whether the Settlement should be approved, the Commission must decide whether the Settlement promotes the public interest.  Pennsylvania Public Utility Comm’n v. C.S. Water and Sewer Associates, 74 Pa. PUC 767 (1991); Pennsylvania Public Utility Comm’n v. Philadelphia Electric Company, 60 Pa. PUC 1 (1985); 52 Pa. Code § 69.1201.

3.	The Settlement terms and conditions contained in the joint Settlement Agreement at Docket No. C-2009-2070216 as submitted by the Bureau of Transportation and Safety and Robert Levan t/a Nite Moves, specifically the proposed civil penalty of $500, are not just, reasonable or in the public interest.
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IV.	ORDER


		THEREFORE, 

		IT IS ORDERED:

		1.	That the Settlement Agreement at Docket No. C-2009-2070216, submitted by the Bureau of Transportation and Robert Levan t/a Nite Moves be modified to increase the civil penalty to $5,000.

2.	That upon receipt of the Commission’s Order approving the modified Settlement Agreement, Robert Levan t/a Nite Moves shall pay a civil penalty of $5,000, in accordance with the modified Settlement terms.  

3.	That Commission approval of the modified Settlement Agreement shall not be construed to represent approval of any party’s position on any issue herein.

4.	That, upon Commission approval of the modified Settlement Agreement and the payment of a civil penalty of $5,000 by Robert Levan t/a Nite Moves, this proceeding shall be terminated, and the record at Docket No. C-2009-2070216 shall be marked closed.

5.	That in the event that either party to this proceeding declines to accept the modified Settlement, that this matter be remanded to the Office of Administrative Law Judge for hearing. 



DATED:	September 30, 2011							__________
								Dennis J. Buckley
								Administrative Law Judge
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