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HISTORY OF THE PROCEEDING



On October 7, 2010, Neil H. Touchet (Complainant) filed a formal Complaint against Frontier Communications Of Pennsylvania, LLC (Respondent or Frontier) alleging that the billing process used by Frontier resulted in his receiving bills later than he should, and sometimes after the due date.  Despite numerous contacts with the Respondent, the problem was not resolved.  In addition, when receiving calls from Frontier, his caller ID display showed “Unknown” or Unavailable,” which he claims is unconscionable when he pays a monthly fee for caller ID to Frontier.  He asks that Respondent be directed to provide bills in the correct billing format in a timely manner, that the Frontier billing system be investigated and the results made public, and that Frontier be directed to use caller ID on its calls.



On December 7, 2010, Frontier filed its Answer which denied any wrongdoing and alleged that Complainant had requested special billing treatment, which had been provided even though Frontier usually charged $2.00 monthly for customers who want to receive both hard copy and electronic bills.  The Answer states that Complainant has three options:
(1) Cancel electronic billing and return to full-color paper billing, at no charge; (2) request both electronic billing and full-color paper billing with a $2.00 per month charge; or (3) continue to receive both electronic billing and black-and-white paper billing, at no charge. 



Complainant filed letters on January 4, 2011 and February 21, 2011.  On May 23, 2011, a Hearing Notice was issued which set the evidentiary hearing for Tuesday, June 28, 2011 and assigned the case to me.  On May 24, 2011, I issued a prehearing order which set forth some of the requirements for a formal hearing before the Commission.  Included were directions for seeking continuances, directing the parties to discuss the matter with each other prior to contacting the presiding officer.  



On June 13, 2011, I received a letter from Andrew J. Katsock, III, Esq., which indicated that he had been retained to represent Frontier and sought a continuance due to a prior commitment on the scheduled hearing date.  In response, Mr. Katsock was directed by letter to contact the opposing party and to provide three additional dates between June 20th and July 15th when he and Complainant were both available for a rescheduled hearing.  Complainant filed a letter dated June 15, 2011, objecting to a continuance.



Following receipt of the three dates, a Hearing Cancellation/Reschedule Notice was issued which rescheduled the evidentiary hearing for Friday, July 1, 2011.  The hearing commenced at the scheduled time, with Complainant representing himself and submitting seven exhibits.  Mr. Katsock, representing Frontier, presented the testimony of Jennifer Brown, senior manager of customer care.  A transcript of 69 pages was generated.



At the hearing, Complainant sought three additional remedies:  a “clean” billing history beginning in March 2010, which would show the calculation of his bills each month without any of the late charges; that the presiding officer check the number of complaints against the Company on the internet; and that the Commission sanction the Company for its actions.  After presentation of the case, the parties were directed to cooperate to seek an amicable resolution.  


By Order issued July 1, 2011, the Company was directed to prepare the clean billing history so that the record would show whether Complainant’s monthly bills were affected by the repeated addition and subtraction of late charges.  In addition, as the Company had testified that their telephone system was being revised to show a name or number when calls are returned, and this was expected to be in place by sometime in August, Respondent was directed to call Complainant so that he could see the Caller ID of the company on his telephone.  The Order stated that if the parties failed to reach an amicable resolution by August 31, 2011, an Initial Decision would be prepared and issued.



With a letter dated July 28, 2011, Respondent submitted three exhibits.  By letter dated August 1, 2011, Complainant responded to them.



By letter dated August 29, 2011, counsel for Frontier indicated that the parties had not reached an agreement because his telephone call to Complainant was neither answered nor returned.  The letter indicates that the Complainant’s concerns regarding billing and caller ID had been addressed, and that the Complaint now appeared to be satisfied.


By letter dated August 31, 2011, Complainant indicated that he believed that Frontier had no intention of attempting to reach a good faith settlement.  The letter states that his belief was based on comments made after I had left the hearing room, and therefore, he saw no purpose in returning the Respondent’s counsel’s telephone call.  He asks that the matter continue to resolution.



Consistent with the directive in the July 1, 2011 Order, the record closed upon receipt of the August 31, 2011 letter.



The matter is now ripe for decision.

FINDINGS OF FACT



1.
Complainant is Neil H. Touchet, 525 Paul Avenue, Lewisberry PA 17339.


2.
Respondent is Frontier Communications of PA, LLC, a jurisdictional public utility providing telephone service to Complainant and others in the Commonwealth of Pennsylvania.



3.
Complainant’s Attachment A is a statement containing four numbered paragraphs, which state:
1.
In March 2010 Frontier, my residential telephone and internet service provider, decided to discontinue sending me the normal computer-generated telephone bills.  What I have received for the past six months is a copy of a “line printed” bill in a hand addressed envelope from DeLand, Florida.  These so called line printed bills reflect the date they were printed, and it is often after the due date of the bill.  Therefore, when the bill is received, it is already late and subsequent bills reflect late charges.

This is unacceptable.  I have called numerous times requesting that it be corrected and that I receive a “normal” bill in a timely manner.  Each and every time, I have been informed that this would be corrected.  It has not, and I am still receiving these line printed bill in a non-timely manner.  In fact, the bills for May and September were not received at all, causing double charges in the following months.
I spoke with Frank Joanlanne, the Vice President and General Manager for the state of Pennsylvania on August 22, 2010.  He insured me that he would see that the problem was corrected.  As of October 5, 2010 it has not been corrected.

2.
In dealing with the numerous customer service representatives of this firm, it became apparent that there is a problem in their billing system.  I have pointed this out to their representatives on more than one occasion.  I have been both overcharged and have had erroneous charges on my bill.

3.
In response to my complaints I have received phone calls from Frontier.  After one or two calls it became apparent that these calls are showing on my Caller ID as “Unknown” or “Unavailable.”  This is absolutely unconscionable give the fact that I pay Frontier a monthly fee for Caller ID service.

4.
I believe the actions of Frontier reflect an incredible degree of arrogance since they have clearly demonstrated that they feel they can continue to operate in an unscrupulous manner without sanction.
Complainant Attachment A.




4.
Complainant Attachment D-1 is the last standard machine-printed bill, dated December 16, 2010, not received by Complainant until May 2011.  Tr. 10.



5.
Complainant’s Attachment B-2 is a bill that had been printed from a computer screen, folded and sent in an envelope that does not include a return envelope.  Tr. 10.



6.
Complainant’s Attachment B-3 is another version of the screen-printed bill, this one printed from a web browser.  The print date was July 23, 2010, but the billing date is July 16, 2010.  No return envelope was included.  Tr. 11.



7.
Complainant’s Attachment B-4 shows two months’ bills.  Tr. 11.



8.
Complainant’s Attachment B-5 is another format of phone bill showing a screen detailing charges, placed in an envelope, hand-addressed to Complainant.  Tr. 11.



9.
Complainant’s Attachment B-6 is a bill printed on May 19th but the due date was May 10th and the billing date was April 16th.   Tr. 12.



10.
Complainant’s Attachment B-7 is a bill dated May 16, 2011, due June 9, 2011, generated in the standard format.  Tr. 12.



11.
Complainant’s Attachment C-1 is a screen print of the web screen for the site which appears for the web address given on Respondent’s bills and the customer enters an account number and PIN number.  Tr. 13.


12.
Complainant’s Attachment C-2 is the screen that shows after Complainant enters his account and PIN numbers.  Tr. 13.



13.
Complainant’s Attachment D-1 is a phone bill dated December 16, 2010 printed December 27th and received January 3rd.  Tr. 13.



14.
Complainant’s service plan is for 800 minutes per billing cycle, plus ten cents per minute for time over 800 minutes.  The Attachment D-1 bill shows a bill for $8.60 for 44 minutes instead of $4.40.  Tr. 14.


15.
Complainant’s Attachment E is a letter from Respondent to an official at the Federal Communications Commission (FCC) division of Consumer Inquiries and Complaint Division, which is introduced in order to cast doubt on the credibility of Respondent.  Tr. 15-19. 


16.
Complainant’s Attachment F is a copy of the Respondent’s Answer to the Complaint.  Tr. 19.


17.
Complainant’s Attachment G is the relief sought listing from the Complaint: 
1.
That Frontier be directed to provide me the correct billing format in a timely manner.

2.
That Frontier’s billing system is investigated by a third party entity and the results of that investigation be provided to the PA PUC and the public.

3.
That Frontier be directed to use Caller ID on all calls.

Complainant Attachment G; Tr. 20.



18.
As of the date of the hearing, Complainant was receiving standard bills.  Tr. 24.


19.
As of the date of the hearing, Complainant was satisfied with the billing.  Tr. 25-26.



20.
Jennifer Brown, senior manager of customer care for Frontier, appeared and testified for Respondent.  Tr. 28.



21.
Ms. Brown could not explain the late billings but testified that the following late fees were credited back to Complainant’s account:
January 2009

six cents

February 2009

six cents

March 2009 

twelve cents plus credit of $9.95 for past late fees

February 2010

three cents

March 2010

five cents

April 2010

four cents plus a dollar credit

May 2010 

$1.66

June 


eighteen cents plus $1.66 late fee for a $2.00 credit
July 


$1.80 late fee for a $2.00 credit

October

$1.57 late fee for a $3.00 credit

November

$.57

December

five cents

January through April not specified but credited

Tr. 36.



22.
Ms. Brown testified that she investigated the allegation that Frontier’s calls were blocked and not visible on Caller ID and she discovered that this was a result of the Company’s updating its own phone system.  This issue should be resolved no later than August 2011.  Tr. 38-39.



23.
Under the present system, a customer must sign up for on-line billing in order to have electronic access to the billing information.  Tr. 58.



24.
Frontier Exhibit 1 is a list of billed amounts by month from March 2010 through June 2011.  



25.
Frontier Exhibit 2 is a list of billed amounts from March 2010 and payments received by Complainant.



26.
Frontier Exhibit 3 is a list of customer contacts for Complainant from April 2010 through May 2011.

DISCUSSION



The original Complaint claims inadequate service and seeks three remedies:  
(1) that Frontier be directed to provide the correct billing format in a timely manner; (2) that Frontier’s billing system is investigated by a third party entity and the results of that investigation be provided to the PA PUC and the public; and (3) that Frontier be directed to use Caller ID on all calls. Complainant Attachment G; Tr. 20.



Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), provides that the party seeking relief from the Commission has the burden of proof. Complainant seeks relief from the Commission, and, therefore, has the burden of proof in this proceeding.


"Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party. Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).


If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility. If a utility does not rebut that evidence, a complainant will prevail. If the utility rebuts complainant's evidence, the burden of going forward with the evidence shifts back to a complainant, who must rebut the utility's evidence by a preponderance of the evidence. The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant. Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).


If Respondent submits evidence of "co-equal" weight to refute Complainant's evidence, Complainant has not satisfied the burden of proof unless it presents additional evidence opposing Respondent's evidence. Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895   (1967), and Burleson v. Pa. P.U.C. 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff'd. 501 Pa. 443, 461 A.2d 1234.


The decision of the Commission must be supported by substantial evidence. See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. § 704. "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion. More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established. Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).


The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  



It appears that the facts giving rise to the present Complaint have their roots in a prior complaint.  According to the testimony, in a prior complaint, this Complainant sought the ability to view his account information on-line.  However, he did not wish to make his payments on-line.  He wished to receive a hard copy of the monthly billing.  Unfortunately, the company system provided for either on-line access and billing, or for hard copy bills sent through conventional mail, or for on-line access and billing and hard copy bills at a $2.00 monthly charge.  The Respondent had agreed to give him access to the on-line billing information and to send a hard copy as well, but it could not automate the process.  Tr. 18.


As a result, the special treatment promise was carried out by an employee in the Florida office printing out the bill from a computer screen and sending it to Complainant in a hand-addressed envelope.  On more than one occasion, the bill was sent after the due date, or so close that the due date could not be met.  Late fees were assessed.  When this happened, Complainant contacted the company, and the late fees were removed.  


Complainant states that his billing has returned to the standard format after 15 months of receiving screen-printed bills.  Tr. 12.  At the hearing, Complainant asked for a “clean” telephone bill back to March 10, 2010, which reflects no late charges at all.  He suspects that the late charges may have adversely affected other fees, such as taxes, and wants to make sure that he has not overpaid.  



The Respondent did provide a billing summary sheet, which lists the billed amount, the billed amount minus the late fees, and the late charge credits.  Respondent Exhibit 1.  What it does not show is the entire bill for each month and whether the other taxes or fees on the monthly bills were increased because of the amount of the late fee on each bill.  



However, the highest late fee for a billing cycle was $1.80, with the total adding up to $10.79 for the fifteen month period.  For the same period, the Respondent credited Complainant’s account with $14.53 for late charges, with the excess attributed to good faith on the part of the Respondent.    


Although the billing has been returned to normal, Complainant testified that he was still accruing late charges going back 15 months.  Tr. 20.  There is no evidence to support this claim.


Complainant testified further:


The second point of relief sought is I would like to see their billing system and they’re going to obviously object to this, investigated by a third party and the results of that investigation be provided to the PA PUC and the public.  There are some serious problems within the system.  I’m an IT professional.  I see computer systems every day and when they say we can’t do something, that’s not true.  It means they don’t want to.  We don’t have the money or resources to go in there and look at it.  I don’t know that any of these gentle folks here today understand the back end of their system.  They probably just see the front end of the bill.  But I am highly confident that there are some inherent problems in the billing system.
Tr. 20-21.  



What the evidence supports is a finding that the Respondent’s billing system is not as flexible as Respondent expected it to be when Respondent agreed to give Complainant internet access to billing information AND to provide hard copy bills without generating the monthly charge.  In its eagerness to satisfy the earlier complaint, Respondent made an agreement that its billing system could not keep.  What followed was fifteen months of confusing billing, and the assessment and subsequent credit for late fees due to multiple telephone calls from Complainant, until the Respondent placed the Complainant back in its standard hard copy billing system.  



The third remedy sought is a directive that Respondent use Caller ID on all its calls.  Complainant contends that it is nothing short of unconscionable to charge him for Caller ID on his monthly bills but not provide some identification when it calls him.  Respondent did not dispute this claim, instead stating that it was updating its own phone system and that the matter would be addressed by August 2011.  Tr. 60.


At the end of the evidentiary hearing, Respondent was directed to:  (1) call Complainant in August so that he can see if Caller ID registers Respondent; (2) provide a report on the recalculation of the Complainant’s billing without the late fees; and (3) provide a list of customer contacts.  Respondent submitted but did not file its Exhibits 1, 2 and 3 on July 28, 2011, which attempted to satisfy the directive.  Complainant submitted but did not file a letter dated August 1, 2011, addressing the exhibits.  The exhibits and letter will be admitted to the record and sent to the Commission’s Secretary for inclusion in this file.  



Frontier Exhibit 1 is a list of billing amounts by month from March 2010 through June 2011, separately listing the late charge and the late charge credits.  Overall, Complainant was billed for $10.79 in late charges and was credited with $14.53 during that time period.  However, what Complainant wanted was a detailed analysis of the entire bill each month to determine whether any of the other charges, such as taxes, were increased because of the addition of the late fees to his bills.  He wanted to know whether the addition of a late fee to a bill would result in a higher tax or other fee each month.  This exhibit shows the assessment of the late fee and the credit of the late fee plus additional credits as a show of good faith, clearly intended to paint the utility in the best possible light.  Complainant points out that the exhibit does not address the stated goal of the directive and “only serves to support the facts in my original complaint.”  



While this Exhibit is not exactly what was directed, there is no reason to believe that the size of the late charges, most of which were just pennies, would affect the amount of the taxes any more than would be made up by the credits that the Respondent gave to Complainant (Credited $14.53 for late fees assessed of $10.79, Respondent Exhibit 1).  In addition, the bills themselves were all in the hands of the Complainant, who could have figured this out himself.   



Frontier Exhibit 2 is a list of billing and amount and date of subsequent payments.  Complainant states that he “determined the amount that should have been billed, absent compounding late charges, and paid the amount shown in the last column.  The differences do not comport with the information presented in Exhibit 1.”  As the dates of the bills and the amount billed each month do match, it is unclear what Complainant means by this statement.



Frontier Exhibit 3 is a listing of customer contacts from March 2010 through May 2011.  Complainant responds:

Exhibit 3 is simply not accurate.  For example, I spoke directly to Ms. Brown on 06/23/10. Spoke to a Sylvia and her supervisor Tyler on 04/04/11.  These contacts are not reflected in Exhibit 3.  I can also produce evidence of other contacts that are not reflected in Exhibit 3.

Complainant’s Letter of August 1, 2011.



The standard to be met in evaluating this Complaint is to determine whether the service extended to Complainant was adequate and reasonable within the meaning of the Public Utility Code.  



§ 1501. Character of service and facilities
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. Such service also shall be reasonably continuous and without unreasonable interruptions or delay. Such service and facilities shall be in conformity with the regulations and orders of the commission.
66 Pa.C.S.A. § 1501.


In order for the PUC to sustain a complaint brought under this section, the utility must be in violation of its duty under this section. Without such a violation by the utility, the PUC does not have the authority, when acting on a customer's complaint, to require any action by the utility.  West Penn Power Co. v. PA Public Utility Comm'n, 478 A.2d 947 at 949 (Pa. Cmwlth. 1984).   The statutory definition of "service" is to be broadly construed. Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm'n, 654 A.2d 72 (Pa. Cmwlth. 1995).  
 


“Service” can include factors involving billing, as the Public Utility Code notes:

"Service." Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . . 
66 Pa. C.S.A. 102.


Inadequate service may be found where the Commission’s regulations have been violated.  Here, Commission regulations provide that the due date for payment of a monthly bill shall be at least 20 days from the dating of mailing.  52 Pa. Code § 64.12.
On at least two occasions, the mailing date of the bill was after the bill’s due date.  See Complainant Attachments B-3 and B-6; Tr. 11-12.  On another, the bill was dated December 17, 2010 but not printed until December 27, 2010.  This constitutes three violations.



Inadequate service may be found when a bill is not sent, as the Company is required to render a bill once every billing period.  52 Pa. Code § 64.13.  Complainant testified that Respondent missed a month, despite his calling and asking where the bill was.  See Complainant Attachment B-4; Tr. 11.  Respondent had no response for this claim.  Accordingly, the Complainant has sustained his burden of proving a violation.  


Inaccurate billing constitutes another violation.  See FOF 14 for overbilling of minutes at $8.60 instead of $4.40.  


While it may be ludicrous that the telephone company providing the Caller ID service not show its own identity when contacting a customer, there is no requirement that any entity, including the telephone company, show its identity when calling another, even a customer.  Therefore, there is no actionable violation in that count.  Respondent has represented that it has eliminated the problem anyway, and that the block had been a temporary aberration due to the company’s switching its own phones.   



Therefore, Complainant has sustained his burden of proving five separate violations.  

Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant. The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight. If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof. At this stage, the Waldron doctrine provides "that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling." Finally, where the Commission has dismissed the complaint because the customer has failed to sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal. Burleson v. Pennsylvania Pub. Util. Comm’n, 501 Pa. 433,435-36, 461 A.2d 1234, 1235 (1983) at 436, 461 A.2d at 1236; Milkie v. Pa. Publ. Util. Comm’n,768 A.2d 1217; 2001 Pa. Commw. LEXIS 112.


If the Complainant has established his prima facie case, the burden of going forward will shift to the Respondent, and if the Respondent  offers equal evidence, the burden of going forward will shift once more.  Replogle v. Pennsylvania Electric Company, 180 Pa. PUC LEXIS 20; 54 Pa. PUC 528 (October 9, 1980).  Therefore, the Respondent must provide evidence that is equal to or greater than the evidence of the Complainant in order to prevail.  


Respondent did not deny that it had erred in the billing violations cited by Complainant, but did explain that it was in its attempt to placate Complainant that the circumstances arose.  The limitations of its own billing system required that a customer who wished to view his account on-line must either be billed on-line or be charged a $2.00 monthly fee.  Respondent created a “work-around” for Complainant, who wanted to view his account on-line but receive hard copy bills for payments, by having an employee print the bill off a computer screen and send it in a hand-addressed envelope.  The inconsistent billing that resulted violated the Commission’s regulations on at least three occasions.  However, the late fees which were automatically added to the bills were removed each time the Complainant called.  Therefore, the Respondent accepted its error and rectified it each time it occurred.  


There was one month where the bill was not sent at all, and no explanation was offered.  However, the late fees assessed were, once again, removed.



The overbilling of $4.40 was not explained, and neither does it appear that it was refunded or credited to Complainant’s account.  Respondent will be directed to calculate whether this has happened, and if it has not, to credit Complainant’s account.  


Finally, the record shows that the Respondent sought repeatedly to work out a deal with the Complainant, who, despite being encouraged to negotiate this Complaint, just plain refused to return the Respondent’s call following the evidentiary hearing.  This results in crediting the Respondent with cooperative behavior while noting that the Complainant is not attempting to settle the matter at all.


To keep this in perspective, the late fees in question totaled $10.79.  Respondent Exhibit 1.  The overbilling was $2.20.  The real issue seems to be the level of inconvenience and frustration suffered by the Complainant during this fifteen-month period.  


In conclusion, it appears that the Respondent’s behavior was due to its overestimation of its own capabilities rather than active malice or even negligence.  Respondent attempted repeatedly to give the Complainant what he wanted but could not quite provide it consistent with the billing standards expected by Commission regulations.  By the time of the evidentiary hearing, the billing itself had been worked out and Complainant agreed that it was acceptable again.  Consequently, in light of the mitigation efforts of the Respondent which resulted in addressing the concerns of its customer, a civil penalty will not be assessed.  By the time that this Initial Decision is issued, the Caller ID should be showing the name of the caller when the Respondent calls Complainant.  There is insufficient evidence to support a referral to another Commission bureau for an investigation into the Respondent’s billing system.  Complainant’s concerns have been addressed. 
CONCLUSIONS OF LAW



1.
Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), provides that the party seeking relief from the Commission has the burden of proof. Complainant seeks relief from the Commission, and, therefore, has the burden of proof in this proceeding.


2.
"Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party. Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).


3.
If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility. If a utility does not rebut that evidence, a complainant will prevail. If the utility rebuts complainant's evidence, the burden of going forward with the evidence shifts back to a complainant, who must rebut the utility's evidence by a preponderance of the evidence. The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant. Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).


4.
If Respondent submits evidence of "co-equal" weight to refute Complainant's evidence, Complainant has not satisfied the burden of proof unless it presents additional evidence opposing Respondent's evidence. Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895   (1967), and Burleson v. Pa. P.U.C. 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff'd. 501 Pa. 443, 461 A.2d 1234.


5.
The decision of the Commission must be supported by substantial evidence. See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. § 704. "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion. More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established. Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).


6.
The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  



7.
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. Such service also shall be reasonably continuous and without unreasonable interruptions or delay. Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa.C.S.A. § 1501.


8.
In order for the PUC to sustain a complaint brought under this section, the utility must be in violation of its duty under this section. Without such a violation by the utility, the PUC does not have the authority, when acting on a customer's complaint, to require any action by the utility.  West Penn Power Co. v. PA Public Utility Comm'n, 478 A.2d 947 at 949(Pa. Cmwlth. 1984).   



9.
The statutory definition of "service" is to be broadly construed. Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm'n, 654 A.2d 72 (Pa. Cmwlth. 1995).  
 



10.
Service, used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . . 66 Pa. C.S.A. 102.



11.
Commission regulations provide that the due date for payment of a monthly bill shall be at least 20 days from the dating of mailing.  52 Pa. Code § 64.12.  


12.
The Company is required to render a bill once every billing period.  52 Pa. Code § 64.13.  



13.
Respondent has rendered inadequate service by issuing bills after their due date and by issuing an additional bill which was due in less than 20 days from the date of mailing.



14.
Respondent has rendered inadequate service by failing to issue a bill.



15.
Respondent has rendered inadequate service by overcharging by $4.40. 


ORDER


THEREFORE,



IT IS ORDERED:



1.
That Respondent’s Exhibits 1, 2 and 3, are admitted into the evidentiary record.


2.
That the Complaint of Neil H. Touchet against Frontier Communications of Pennsylvania, LLC, at docket no. C-2010-2204479, is sustained insofar as Respondent has violated Commission regulations providing that the due date for payment of a monthly bill shall be at least 20 days from the dating of mailing, 52 Pa. Code § 64.12. 


3.
That the Complaint of Neil H. Touchet against Frontier Communications of Pennsylvania, LLC, at docket no. C-2010-2204479, is sustained insofar as Respondent, in failing to render a telephone bill for the billing period preceding February 16, 2011, has violated Commission regulations at 52 Pa. Code § 64.13.


4.
That the Complaint of Neil H. Touchet against Frontier Communications of Pennsylvania, LLC, at docket no. C-2010-2204479, is sustained insofar as Respondent failed to render an accurate telephone bill for the bill dated December 16, 2010 by overcharging in the amount of $4.40.


5.
That Frontier Communications of Pennsylvania, LLC, is directed to scrutinize the billing history for Neil H. Touchet to determine if the $4.40 overbilling was credited to his account, and to apply such credit, if it has not been applied.  



6.
That Frontier Communications of Pennsylvania, LLC, shall cease and desist its unlawful behavior.  
.

Dated:
September 29, 2011



____________________________________








Susan D. Colwell








Administrative Law Judge  
� 	Complainant also requested that the presiding officer search the internet to see how many complaints there are pending against Respondent.  Respondent’s witness testified that she was unaware of any other complaints pending at the PA PUC.  I did not search for additional complaints as the burden of proof for this Complaint belongs to the Complainant, not the presiding officer.
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