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	Robert F. Powelson, Chairman
	John F. Coleman, Jr., Vice Chairman
	Wayne E. Gardner
	James H. Cawley 
	Pamela A. Witmer 	


Nehemiah B. Thomas							     C-2010-2187197

	v.

PECO Energy Company     				


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ky Van Nguyen, issued on September 14, 2011, in the above-captioned proceeding.  Exceptions have not been filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 
66 Pa. C.S. § 332(h).  For the reasons stated below, we shall modify the ALJ’s Initial Decision, consistent with this Opinion and Order.   



History of the Proceeding

On July 8, 2010, Nehemiah B. Thomas (Complainant) filed a Complaint against PECO Energy Company (Respondent), alleging that the Respondent overbilled him from December 2007 to June 2008 and that his electric bills should be between $10 and $15 a month.  On August 2, 2010, the Respondent filed an Answer denying the material allegations in the Complaint.  The Respondent averred that the Complainant’s bills were accurate and that the Complainant had a credit of $153.21 on his account.  The Respondent also stated that a high bill investigation was scheduled for April 9, 2009, but the Complainant cancelled the appointment because he only wanted the field person who visited his home in December 2007 to conduct the high bill investigation.

		A telephonic hearing was held on April 4, 2011.  The Complainant appeared pro se and testified on his own behalf.  The Respondent was represented by counsel, who presented the testimony of three witnesses and introduced three exhibits which were admitted into the record.  Before presenting testimony, counsel for the Respondent requested that an additional hearing be scheduled for the Respondent to rebut the Complainant’s allegations regarding high bills.  The Complainant did not object to the request, and the ALJ granted the request.  An additional hearing was held on 
July 22, 2011, during which counsel for the Respondent presented the testimony of two witnesses and introduced one exhibit into the record.    

		On August 10, 2011, the ALJ asked the Respondent to submit the Complainant’s Account Activity Statement from December to June for the years 2004, 2005, and 2006.  On August 18, 2011, counsel for the Respondent submitted this information to the ALJ, which was marked as PECO Exhibit 5 and admitted into the record.  The record was closed on August 18, 2011.

		The ALJ’s Initial Decision was issued on September 14, 2011.  The ALJ denied the Complaint due to the Complainant’s failure to carry his burden of proof.  
I.D. at 8, 10.  

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Company is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  
Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Company.  
Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).  

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied the burden of proof.  The Complainant now has to provide some additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), and its progeny.  In Waldron, the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825, May 1979, which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Commission stated that it will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.   Waldron at 100.  

The ALJ made fourteen Findings of Fact and reached two Conclusions of Law.  I.D. at 3-5, 10.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication. 

	In the Initial Decision, the ALJ found that the evidence indicated that the number of occupants in the household had changed and that there was no previous pattern of usage to compare because the service was first established in the Complainant’s name on December 18, 2007.  I.D. at 7-8.  The ALJ concluded that the evidence demonstrated that the Complainant had started a new pattern of usage as the new account owner, that the Complainant’s two-story residence was not insulated, and that the Complainant had many appliances which used electricity.  The ALJ also concluded that there was no direct proof that the Complainant’s meter had malfunctioned or that his metered usage exceeded his actual usage.  Based on the evidence, the ALJ determined that the Complainant did not carry his burden of proof under Waldron, supra, and its progeny.  I.D. at 8.              	
Although we agree with the ultimate outcome in this case, we do not agree with the Initial Decision’s statement of the Waldron Rule.  According to the Initial Decision, a complainant establishes a prima facie case under Waldron by presenting the following testimony:  (1) that the number of occupants in a household has not changed; (2) that the potential for energy utilization was low; and, (3) that the complainant’s prior billing history showed no previous abnormalities.  Upon review, we do not agree that Waldron limits the establishment of a prima facie case to these three factors.

Rather, consistent with our holding in Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010), the Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”  Id. at 6 (emphasis added).  

As stated in Bennett, limiting the Waldron Rule to the above three factors creates a situation in which a new customer is asked to produce evidence regarding prior usage that he or she does not possess.  See Bennett at 6.  This interpretation of Waldron is too narrow and would prevent a new customer from challenging a high bill.  Nevertheless, for the reasons stated in the Initial Decision, we agree that the Complainant has not met his burden of proof that he was over billed, and, accordingly, we will not disturb the holding of the ALJ dismissing the Complaint.             



Conclusion

		Based on our review of the record, the ALJ’s Initial Decision, and the applicable law, we shall dismiss the Complaint of Mr. Thomas and adopt the ALJ’s Initial Decision, as modified by this Opinion and Order; THEREFORE, 
		
		IT IS ORDERED:

1. That the Initial Decision of Administrative Law Judge 
Ky Van Nguyen, issued September 14, 2011, is adopted, as modified by this Opinion and Order.

2.	That the Complaint of Nehemiah B. Thomas against PECO Energy Company, at Docket No. C-2010-2187197, is dismissed.
	
		3.	That the record at this docket be marked closed.  
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