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	OPINION AND ORDER

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Wayne L. Weismandel, issued on January 31, 2011, in this proceeding.  The Initial Decision dismissed the Complaint filed in this proceeding with prejudice.  No Exceptions were filed.  We have exercised our right to review the Initial Decision pursuant to 
66 Pa. C.S. § 332(h).  

History

On December 6, 2010, Dennis J. Vicario (Complainant) filed a formal Complaint (Complaint) against the Philadelphia Gas Works (Respondent) with the Commission.  The Complaint requested that the Commission immediately remove a lien[footnoteRef:1] which had been placed on 312 Ridgeway Place, Philadelphia, Pennsylvania (Premises) for unpaid natural gas service bills from the Respondent.  The Complaint averred that the Complainant had been placed into a payment arrangement and that the Respondent had advised him that LIHEAP grants had been applied to his accounts.  The Complaint also averred that the Respondent had advised the Complainant on several occasions that there were no sums due on his account.  Complaint at Attachment (responding to questions numbered 4A and 4B on this Commission’s pre-printed formal complaint form). [1: 	“A lien is a charge on property, either real or personal, for the payment or discharge of a particular debt or duty in priority to the general debts or duties of the owner.  It encumbers property to secure payment or performance of a debt, duty or other obligation.  Liens fall into three categories: common law liens, equitable liens and statutory liens.”  London Towne Homeowners Ass’n v. Karr, 866 A.2d 447, 451 
(Pa. Cmwlth. 2004) (citations and internal footnotes omitted).
] 


The Complaint was served on the Respondent on December 7, 2010, by the Commission’s Secretary’s Bureau.

On December 22, 2010, the Respondent filed and served its Answer to the Complaint stating that a lien was filed by the City of Philadelphia (City) on 
May 28, 2007, against the Premises, in the amount of $1,739.34, to collect an unpaid balance owed by Complainant.

Also on December 22, 2010, Respondent filed and served its Preliminary Objections, endorsed with a notice to plead, which averred that the Commission lacks jurisdiction over the subject matter of the Complaint and requested that the portion of the Complaint seeking relief in the form of a Commission order that the lien on the Premises be stricken as impertinent matter.[footnoteRef:2] [2: 	Statements in a pleading that are legally irrelevant to the cause of action or that could not have influence in leading to a result are “impertinent” and subject to being stricken.  Cf., Jefferies v. Hoffman, 417 Pa. 1, 207 A.2d 774 (1965).] 


On January 3, 2011, Complainant filed an Answer to Respondent’s Preliminary Objections.  The Complainant’s Answer averred that, though Complainant realizes that he owed Respondent for service rendered during the period July 2006 through June 2007, the lien should be removed because he was not notified that it had been filed.[footnoteRef:3] [3: 	The Premises are not owned by Complainant, but rather by his mother.] 


On January 31, 2011, the ALJ’s Initial Decision was issued which sustained the Respondent’s Preliminary Objections and dismissed the Complaint for lack of jurisdiction.  

Discussion

As a preliminary matter, we note that any issue that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217
(Pa. Cmwlth. 1984).

In his Initial Decision, ALJ Weismandel reached three Findings of Fact (I.D. at 2-3) and twenty-seven Conclusions of Law (I.D. at 8-11).  We shall adopt and incorporate herein by reference the ALJs’ Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

		The law with regard to preliminary objections is clear.  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 
527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).

		The ALJ provided a thorough discussion relating to the Commission’s process regarding Preliminary Objections, the issue of subject matter jurisdiction and the issue relating to the lien on the Premises.  I.D. at 3-4.  The ALJ concluded that this Commission lacks subject matter jurisdiction over the lien on the Premises.  Id. at 5-8.

To a very large extent, we are in agreement with the ALJ’s discussion and findings as they relate to the issue of the City’s lien on the Premises.  However, we find that the ALJ’s statement of the issue in this proceeding is far too narrow:  “Keeping the foregoing principles regarding jurisdiction in mind, the issue is whether or not the Commission has jurisdiction with respect to the City’s municipal lien.”  I.D. at 4.  In ruling on the Respondent’s Preliminary Objections, the ALJ focused solely on the municipal lien issue but completely overlooked the Complainant’s allegations regarding the allocation of LIHEAP funds, billing and notice issues.  
		It is well-settled that the Commission does not have jurisdiction over the placement of municipal liens.  See, Josephine Pitt v. Philadelphia Gas Works, Docket No. C-2009-2140025 (Order entered April 29, 2010).  Therefore, we agree with the ALJ’s determination to dismiss that part of the Complaint which related solely to the municipal lien on the Premises.  However, we must also view the Complaint in the light most favorable to the Complainant, the non-moving party, and should dismiss the entire Complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (Order entered July 18, 1994).  In this proceeding, the Complainant has raised issues of fact as to the correct application of his LIHEAP grants to his balance due and the responsibility of the Respondent to notify the Complainant of his correct past due balance.  Both of these issues lie squarely within the jurisdiction of this Commission and should not have been dismissed with the municipal lien issue.

		In order to address the LIHEAP billing and notice issues, this matter will be remanded to the Office of Administrative Law Judge for further proceedings.  Due to the passage of time between the allegations giving rise to the Complaint and the entry date of this Opinion and Order, and the fact that this Commission has no jurisdiction to take any action with regard to the municipal lien on the Premises, the Complainant shall notify the Commission as to whether he intends to proceed with the remanded action.  The Complainant’s notification is to be filed with the Commission’s Secretary within twenty days of the entry date of this Opinion and Order, with a copy served upon the Respondent.  If the Complainant elects to proceed, the remand shall be conducted on an expedited basis, with a procedural schedule to be determined by the Parties and the Presiding Officer.  If the Complainant fails to act within 20 days, or notifies this Commission that he will not proceed with the remand, the Complaint will be deemed dismissed in its entirety without further action by the Commission.

Conclusion

	For the foregoing reasons, we will modify the Initial Decision, remand this proceeding to the Office of Administrative Law Judge and direct the Complainant to notify the Commission’s Secretary of his intention to proceed with the remand; THEREFORE,

IT IS ORDERED:  

1. That the Initial Decision of Administrative Law Judge 
Wayne L. Weismandel issued on January 31, 2011, is modified consistent with this Opinion and Order.

2.	That the Preliminary Objections filed by the Philadelphia Gas Works with regard to the Complaint are granted in part and denied in part, consistent with this Opinion and Order.

		3.	That the Complaint filed on December 6, 2010, at this Docket by Dennis J. Vicario is hereby dismissed to the extent that it seeks Commission action with regard to a municipal lien placed upon 312 Ridgeway Place, Philadelphia, Pennsylvania.  

		4.	That this action is remanded to the Office of Administrative Law Judge for further proceedings, consistent with this Opinion and Order.

		5.	That, within twenty (20) days of the entry of this Opinion and Order, Dennis J. Vicario shall notify the Commission’s Secretary of his intention to proceed with the remanded action at the following address:


Office of the Secretary
Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA  17105-3265

		6.	That if Dennis J. Vicario notifies the Secretary that he does not intend to proceed with the remand, or fails to notify the Commission’s Secretary within the time specified in Ordering Paragraph No. 5, the Complaint shall be deemed dismissed in its entirety without further action by the Commission.
					
[bookmark: _GoBack][image: ]							BY THE COMMISSION,


							
							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  October 14, 2011

ORDER ENTERED:  November 16, 2011
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