

BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Application of Norfolk Southern Railway Company		:
For approval to abolish and replace with one lane		:
Roadway on fill at a public above-grade crossing		:
Where High Street crosses over the track of			:		A-2008-2075123
Norfolk Southern Railway Company in the City of		:
Bethlehem, Northampton County, and the			:
Allocation of costs incident thereto				:



RECOMMENDED DECISION


Before
Kandace F. Melillo
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


		On November 14, 2008, Norfolk Southern Railway Company (“Norfolk Southern” or “Applicant”) filed an Application, pursuant to 66 Pa. C.S. §2702, for the abolition of the public rail-highway crossing carrying High Street (“High Street Bridge”) above its tracks in the City of Bethlehem (“City”) and the Borough of Hellertown (“Borough”), Northampton County (“County”).[footnoteRef:1]  In its Application, Norfolk Southern averred that abolishment was appropriate because the rail line at the subject crossing had been out of service since 1999, and the Surface Transportation Board (“STB”) had authorized the abandonment of service in 2004.  Norfolk Southern further averred that it had no plans to conduct any future rail service at the subject crossing and therefore, the crossing could be abolished.  The track at the crossing has also been removed, according to Norfolk Southern.  Norfolk Southern agreed to remove the existing wooden bridge structure and replace it with fill that would support a roadway, and to convey its property at the crossing at no cost to the City for the roadway. [1: 		The Commission later determined that the bridge was located in the City, but the boundary line between the Borough and City was located five (5) feet from the eastern end of the bridge.  Application of Norfolk Southern, Docket No. A-2008-2075123, Opinion and Order entered May 19, 2009 (“May 2009 Order”).   ] 


		By Order entered September 1, 1999 at Docket No. M-00991256, the Commission had previously assigned maintenance responsibility for the entire bridge structure to Norfolk Southern, and had assigned the west approach roadway to the City and the east approach roadway to the Borough.  

		A Field Investigation and Conference was scheduled for February 5, 2009, at the site of the crossing.  In attendance were the following:  Norfolk Southern, the City, the Borough, and the Pennsylvania Department of Transportation (PennDOT).  No party at the Field Conference objected to abolition of the crossing.  See, May 2009 Order. 

		On March 18, 2009, a Commission Secretarial Letter was issued which approved the abolishment of the crossing, upon completion of the work directed therein.  In accordance with the Secretarial Letter, Norfolk Southern was directed to, at its sole cost and expense, furnish all material and do all work necessary to abolish the crossing by removing the timber bridge and constructing a roadway on fill at this location.  The roadway pavement was to be restored throughout the entire width of the roadway, including the shoulder areas, with bituminous material, to provide a smooth and satisfactory transition all in accordance with the specifications of PennDOT and the Secretarial Letter.  The Secretarial Letter also contained various other provisions for the safe removal of the bridge structure and the assignment of cost responsibilities.  The parties were notified that if they were dissatisfied with the resolution of this matter, they could file a petition with the Commission within twenty (20) days of the date of the letter, as provided for in 52 Pa. Code §5.44 (petitions for appeal from actions of the staff).

		On April 6, 2009, Norfolk Southern filed a petition to appeal with the Commission from the Secretarial Letter, indicating that it had not agreed to construct the roadway, as required therein, and had agreed only to remove the bridge and replace it with fill that would support a roadway.  Norfolk Southern also took issue with the omission of the limitation that it would only provide support for a 16-foot wide roadway for a 12-foot wide single traffic lane, which is the width of the present roadway at this location. 

		On April 6, 2009, the City also filed a petition to appeal the Secretarial Letter, asserting that the removal of the bridge and construction of a roadway on fill would have a devastating impact on certain Rails to Trails projects underway in and along this rail line.  It contended that the Commission had erroneously failed to notify the Pennsylvania Department of Conservation and Natural Resources (DCNR) of the filing of this Application, as required by 32 P.S. §3620.  The City averred that such notice was required so that DCNR could evaluate the proposed abolition or removal in order to determine the impact of such action upon the development, expansion and existing use of public recreational trails and also so that DCNR could participate in the proceeding before the Commission.  

		In its May 2009 Order, the Commission found the petitions to appeal to be meritorious, and assigned the matter to the Office of Administrative Law Judge for such further proceedings as were deemed appropriate.  The Commission also directed that DCNR be made a party to the proceeding.

		By Notice dated October 23, 2009, the parties were notified that I was assigned as the presiding officer and that an Initial Prehearing Conference was scheduled for Wednesday, December 2, 2009, at 10:00 a.m., in Hearing Room #2, Commonwealth Keystone Building, Harrisburg, PA.  I issued a Prehearing Conference Order on October 27, 2009, which set forth applicable procedures and required that the parties submit prehearing memoranda prior to the prehearing conference.  

		A Prehearing Conference was held as scheduled on Wednesday, December 2, 2009, in Harrisburg, PA, with the following parties in attendance:  Norfolk Southern, DCNR, PennDOT, the City, and the Commission’s Bureau of Transportation and Safety (“BTS”).[footnoteRef:2]  In addition, the Saucon Rail Trail Advisory Committee (“SRTAC”), which was not present at the Prehearing Conference, had previously sent me a letter, which was copied to all parties, requesting stakeholder status in the bridge replacement process. [2:  	Due to a subsequent Commission reorganization, the BTS technical function has now been transferred to the new Bureau of Technical Utility Services.] 


		Several entities (Moravian College Facilities Services; XO Communications; PPL Electric Utilities Corporation; UGI Utilities, Inc.; Suburban Propane LP; Verizon Pennsylvania Inc.; RCN Telecom Services Inc.; Lower Saucon Authority; Hellertown Borough Authority; the County; and the Borough) had been provided notice of the Prehearing Conference and chose not to attend.  I noted on the Prehearing Conference record that, as the Commission had previously agreed to notify the Pennsylvania Historical and Museum Commission (“PHMC”) of any crossing abolition proceeding, I had provided notice to PHMC.  Based upon that contact, I had concluded that PHMC was not interested in providing input or otherwise being involved in this proceeding.

		DCNR indicated its intent to invoke the Decision Tree Process, an eight-step procedure outlined in the publication “Rail-Trail Bridges in Pennsylvania, A Guidebook for the Structure Disposition Process.”  Under this process, DCNR, PennDOT (and, in this case, the City as a local road was involved), Norfolk Southern, and other interested entities such as trail groups, coordinate efforts, as appropriate, to assess the relevant structure issues and decide upon strategies for the bridge disposition.  It was noted that no party had objected, per se, to public recreational trail use of the crossing sought to be abolished.

		Since the parties had agreed to cooperate in the Decision Tree Process, I agreed that formal proceedings could be continued generally to allow a reasonable period of time for this process and possible settlement in this rail-trail bridge disposition proceeding.  Norfolk Southern agreed to prepare and provide periodic status reports on this matter and a “target date” for completion of the Decision Tree Process.

		On December 4, 2009, I issued a Procedural Order, which confirmed the implementation of the Decision Tree Process, and provided that the first status report be received no later than March 2, 2010, with subsequent status reports to be received every sixty (60) days thereafter.  Prior to receipt of the second status report, Norfolk Southern was to provide a “target date” for completion of the Decision Tree Process.  The parties were directed to immediately inform me and the Commission of the existence of any bridge safety matters that required immediate attention.

		Norfolk Southern filed status reports, in accordance with the Procedural Order, up to and including the Fifth Status Report on November 1, 2010.  In that Fifth Status Report, Norfolk Southern indicated settlement progress and anticipated that the parties would be close to presenting a comprehensive settlement agreement to the Commission by the time for filing the next status report.  However, Commission records indicated that no subsequent status reports were filed after November 1, 2010.

		On May 6, 2011, I notified the parties that the stay would be lifted as it did not appear that sufficient progress was being made towards settlement.  In accordance with this notification, I issued an Order Lifting Stay on May 6, 2011, and indicated that a second Prehearing Conference would be scheduled in this matter for addressing procedural issues, including a litigation schedule.

		By Notice dated May 11, 2011, the parties were notified that a Further Prehearing Conference was scheduled for Tuesday, June 21, 2011, at 10:00 a.m., in Hearing Room #2, Commonwealth Keystone Building, Harrisburg, PA.  

		At the second Prehearing Conference held as scheduled on June 21, 2011, a procedural schedule was established, which was confirmed by Procedural Order #2 dated June 24, 2011.  Procedural Order #2 provided for prepared testimony, an evidentiary hearing on October 3, 2011, and Main and Reply Briefs, due on November 30, 2011, and December 14, 2011, respectively.

		Also at the second Prehearing Conference, I received notice from the City, for the first time, that the High Street Bridge had been closed recently by the City for safety reasons, due to a recent inspection.  It was determined that the matter of the closure should be handled through BTS and the Commission, with input as necessary from the City and other parties.
		On June 23, 2011, PennDOT filed a Petition for Protective Order in the above-captioned proceeding.  The Petition, which was unopposed, was filed to protect the confidentiality of the August 3, 2010 inspection report regarding the High Street Bridge, and future bridge inspection report submissions.  On June 29, 2011, the Petition for Protective Order was granted, consistent with the Protective Order that was simultaneously issued in response to the Petition. 

		At the Public Meeting on June 30, 2011, the Commission affirmed the City’s action in closing the High Street Bridge, and a Commission Order was issued that same day (June 2011 Order).  In that Order, the City was ordered to, at its initial cost and expense, furnish all material and perform all work necessary to erect and maintain barricades, fencing, signs or any measures at each end of the bridge to effectively close the bridge to use of all vehicular and pedestrian traffic.  The City, at its initial cost and expense, was also to furnish all material and perform all work necessary to establish and maintain any detours or traffic controls that were required to accommodate highway traffic. 

		On July 28, 2011, I was informed that all active parties had reached a settlement in principle of all issues to provide for the abolishment of the crossing in place, with provisions for protection of the public.  Accordingly, that same day, I issued an Order Suspending Litigation Schedule and Providing for Settlement Procedures.  The Order canceled the hearing scheduled for October 3, 2011, suspended other procedural requirements, and provided for the filing of settlement documents by close of business on Thursday, September 15, 2011.  The September 15, 2011, date was later extended to September 19, 2011, in response to the parties’ request for additional time.

		On September 19, 2011, the parties filed a Stipulation of Settlement to resolve all issues among the parties.  After reviewing the Stipulation, I discovered that the document contained a major change from the information previously provided to me and a major internal inconsistency.  I reminded the parties that it was not the responsibility of the presiding officer to rewrite the parties’ agreement to be consistent.  Accordingly, I issued another Order, dated October 17, 2011, which provided the parties until October 24, 2011, to file a revised stipulation in settlement, with signatures and attached supporting documents, which was complete and internally consistent. 

		On October 21, 2011, I received a revised Stipulation of Settlement, with attached supporting documents (“Revised Stipulation” or “Revised Settlement”).  After reviewing the Revised Stipulation, I notified the parties that additional Ordering Paragraphs were needed for clarification purposes and to protect the public safety during the bridge removal process.  No party objected to inclusion of these additional provisions.  The record closed for decision writing on November 1, 2011, and this matter is now ready for a Recommended Decision as to whether the Revised Stipulation should be approved.
		 
FINDINGS OF FACT

		1.	On November 14, 2008, Norfolk Southern Railway Company filed an Application, pursuant to 66 Pa. C.S. §2702, for the abolition of the public rail-highway crossing carrying High Street (“High Street Bridge”) above its tracks in the City of Bethlehem and the Borough of Hellertown, Northampton County.  May 2009 Order.

		2.	Previously, Pennsylvania Lines LLC and Norfolk Southern Railway Company had been granted authority to abandon rail service on the rail line that includes the High Street Bridge crossing at issue in the Application, pursuant to a decision of the federal Surface Transportation Board, dated February 4, 2004.  Revised Stipulation, Exhibit A (Affidavit of Thomas Bracey).

		3.	Norfolk Southern Railway Company consummated the abandonment of service on the line by letter dated February 4, 2006.  Revised Stipulation, Exhibit A (Affidavit of Thomas Bracey).

		4.	All rails and ties have been removed from the subject rail line.  Revised Stipulation, Exhibit A (Affidavit of Thomas Bracey).

		5.	Norfolk Southern Railway Company has no intention of resuming service on the line.  Revised Stipulation, Exhibit A (Affidavit of Thomas Bracey).

		6.	Subsequent to a Field Investigation and Conference convened by Commission Staff, a Secretarial Letter was issued on March 18, 2009, which approved abolishment of the crossing, upon completion of the work directed therein.

		7.	Petitions to Appeal the Secretarial Letter were filed by the City of Bethlehem and Norfolk Southern Railway Company.  These Petitions were granted by the Commission, and the matter was referred to the Office of Administrative Law Judge for such further proceedings as were deemed appropriate, with the inclusion of the Department of Conservation and Natural Resources as a party. 

		8.	The parties invoked the Decision Tree Process to explore whether the abolishment of the crossing could be accomplished, consistent with preservation of public recreational trail use.  The Decision Tree Process is an eight-step procedure outlined in the publication “Rail-Trail Bridges in Pennsylvania, A Guidebook for the Structure Disposition Process.”  

		9.	On June 16, 2011, the High Street Bridge was closed for safety reasons, based upon the results of an inspection report.  The Commission affirmed this closure, and required that barricades, fencing, and signs be erected and maintained by the City to effectively close the bridge to the use of all vehicular and pedestrian traffic.  June 2011 Order.

		10.	The parties reached a resolution of this case and filed a Stipulation of Settlement, on September 19, 2011, and a Revised Stipulation of Settlement, on October 21, 2011.  

DESCRIPTION OF THE REVISED STIPULATION

		The Revised Stipulation consists of a nine (9) page document in numbered paragraphs, with multiple signature pages, attached Exhibits A, 1, and 2, and Statements in Support from Norfolk Southern, the City, PennDOT, DCNR, BTS, the Borough, and the County.   The body of the document provides the terms and conditions for resolving the issues in this proceeding.  Exhibit A is the Affidavit of Thomas Bracey, Senior Engineer Public Improvements for Norfolk Southern, with attached Exhibits 1 (decision of the STB) and 2 (Notice of Consummation to the STB of the line abandonment).  Exhibit A, with attached Exhibits 1 and 2, will be admitted into the evidentiary record as part of the recommended Ordering Paragraphs herein.

		The following numbered paragraphs comprise the Revised Stipulation presented by the parties: 

Settlement Terms

1.	The subject crossing shall be abolished, upon the satisfactory completion of removal of the existing bridge structure, including all supporting structures, by the City, at its sole cost and expense. 

2.	Upon the PUC's approval of this Stipulation, the City agrees to assume ownership and all future maintenance responsibility for the present bridge structure at its sole cost and expense, including those costs and work responsibilities in the June 30, 2011, Order, which shall be made permanent.  In addition, the City agrees to inspect the present bridge structure on an annual basis until such time as it is removed, and to construct appropriate barriers to prevent access under the bridge structure should a future inspection determine conditions present a safety issue under the bridge.  The City agrees to remove the present bridge structure within three (3) years of a PUC Order approving this Stipulation, at its sole cost and expense, subject to any reimbursement under agreement paragraphs 3, 5 and 6 of this Stipulation. The City shall provide thirty (30) days prior notice of the bridge removal to the Commission's Bureau of Technical Utility Services ("BTUS") and the other parties and shall submit removal plans to the extent required by BTUS staff.

3.	The City, PennDOT, the County and the Borough agree to cooperate to obtain federal and/or state funding for the construction of a new bridge structure at the present crossing site.

4.	Within six (6) months after federal and/or state funding is committed, the City agrees to enter into a contract for construction design and engineering of a new bridge, at its cost and expense, subject to the reimbursement stated below. At this time construction design and engineering costs for a new bridge are estimated at approximately Four Hundred Seventeen Thousand Dollars ($417,000). The City also agrees to reconstruct the bridge, at its cost and expense, subject to the reimbursement stated herein.

5.	Following the commitment of federal and/or state funding and the City's entry into a contract for the engineering and design of a new bridge structure at the site of the crossing, Norfolk Southern shall pay the City One Hundred Thousand Dollars ($100,000). Norfolk Southern shall make additional payments to the City of One Hundred Thousand Dollars ($100,000) each upon the three following benchmarks: upon the completion of the preliminary design, upon the completion of final design, and upon the start of construction of the new bridge structure. Norfolk Southern's total payments to the City shall total Four Hundred Thousand Dollars ($400,000).

6.	If the City is not able to obtain federal and/or state funding for a new bridge structure, or otherwise decides upon an alternate roadway structure at the site of the present crossing, Norfolk Southern shall contribute a sum, not to exceed Four Hundred Thousand Dollars ($400,000.00) to reimburse the City's actual costs for the design, engineering and construction of such alternate structure. Norfolk Southern shall pay such costs as they are incurred and invoiced.

7.	DCNR concurs with the City's proposal of constructing a new bridge. DCNR has additionally committed a grant of Four Hundred Thousand Dollars ($400,000) for further development of a segment of the South Bethlehem Greenway trail, a project in connection with the potential trail underneath the bridge.

8.	The City agrees to assume ownership as well as work responsibility for the future maintenance of the reconstructed bridge. The Borough agrees to assume 24% of the cost responsibility for the reconstructed bridge, the County agrees to assume 23% of the cost responsibility for the reconstructed bridge and the City agrees to assume the remaining 53% of the cost responsibility for the reconstructed bridge. The City agrees to continue to assume maintenance responsibility for the west approach to the crossing and the Borough agrees to continue to assume maintenance responsibility for the east approach to the crossing, at their respective sole cost and expense. The Borough agrees to assume responsibility for snow removal on any reconstructed bridge or alternative structure, at its sole cost and expense.

9.	Norfolk Southern agrees to provide an easement to the City for the reconstructed bridge or any alternate structure at no cost to the City.

10.	Should Norfolk Southern decide to sell the former rail line segment that traverses the subject crossing, Norfolk Southern acknowledges its obligation to notify the City and consider any offer the City may make to purchase the property, pursuant to 66 Pa. C.S. § 2709.

11.	DCNR agrees with the City, PennDOT and Norfolk Southern that the negotiations that led to this Stipulation and the agreements and obligations contained herein fulfill the parties' responsibilities under the Decision Tree Process outlined in the publication "Rail-Trail Bridges in Pennsylvania, a Guidebook for the Structured Disposition Process."

12.	Subject to the parties' right to withdraw from this Stipulation pursuant to Paragraph 14, the parties hereto agree to abide by the work responsibilities and financial obligations delineated in this Stipulation.

13.	This Stipulation is contingent upon its approval pursuant to §§ 507 and 2702 et seq. of the Code and the issuance of a Commission Secretarial Letter or Order accepting and approving the same.

14.	The parties agree that any party may petition the Commission for hearing if the Commission Secretarial Letter or Order substantively modifies the terms of this Stipulation. In that event, any party may give notice to the other parties that it is withdrawing from this Stipulation.  Such notice must be in writing and must be given within ten (10) business days of the issuance of any Initial or Recommended Decision or any Commission Order or Secretarial Letter which adopts this Stipulation with substantive modifications of its terms.  The consequence of any party withdrawing from this Stipulation as set forth above is that all issues 
associated with the requested relief presented in the proceeding will be fully litigated unless otherwise stipulated between the parties and all obligations of the parties as set forth above to each other are terminated and of no force and effect.

15.	The parties agree that the purpose of this Stipulation is to act as a General Release, except as specifically noted within, and is to settle, compromise and release all claims, actions, suits and rights whatsoever existing between and on behalf of the respective parties as set forth above, their successors and assigns, including all such claims, actions, suits and rights whatsoever; whether known or unknown to the parties, except to enforce the terms of this Stipulation.

16.	The parties, by the signatures of their representatives below, stipulate to the facts in the Affidavit attached hereto as Exhibit "A."

17.	The benefits and obligations of this Stipulation shall be binding upon the successors and assigns of the parties to this Stipulation.

18.	Counterparts: This document may be signed in counterparts and all signatures attached hereto will be considered as original.

		In addition, the parties requested that the following Ordering Paragraphs be adopted by the Commission to implement the Revised Stipulation: 

1.	That the Stipulation of Settlement entered into by the parties to this proceeding be and hereby is approved and adopted by the Commission.

2.	That the crossing where High Street crosses above the former rail line of Norfolk Southern Railway Company in the City of Bethlehem shall be abolished, upon the removal of the present crossing structure, including all supporting structures. The work to remove the structure shall be completed by the City within three (3) years of this Order, at its sole cost and expense, in a manner satisfactory to the Commission.

3.	That the City of Bethlehem shall provide thirty (30) days prior notice of the bridge removal to the Commission's Bureau of Technical Utility Services and the other parties and shall submit removal plans to the extent required by Bureau of Technical Utility Services Staff.

4.	That ownership and maintenance responsibility for the present bridge structure where High Street crosses above the former rail line of Norfolk Southern Railway Company in the City of Bethlehem is hereby assigned to and accepted by the City of Bethlehem at its sole cost and expense, as the City has agreed.  Such maintenance responsibilities explicitly include the work and cost responsibilities contained in the June 30, 2011, Order in this proceeding.  Such maintenance responsibilities shall also include an annual inspection of the bridge structure by the City and the construction of appropriate barriers to prevent access under the bridge structure should a future inspection determine that conditions present a safety issue under the bridge.

5.	That the City of Bethlehem shall continue to assume maintenance responsibility for the west roadway approach to the crossing and the Borough of Hellertown shall continue to assume maintenance responsibility for the east approach to the crossing, at their respective sole cost and expense, as they have agreed to do, pursuant to the September 1, 1999, Commission Order at Docket M-00991256.	
6.	That this Order, insofar as it allocates costs and expenses to various parties, is without prejudice to their rights to recover those costs and expenses from others pursuant to any applicable law or lawful agreement.

7.	The Commission retains jurisdiction of this matter until satisfactory completion of the removal of the existing bridge structure.




DISCUSSION

		The Commission has expressed a policy of encouraging settlements and has indicated that settlement results are often preferable to those achieved at the conclusion of a fully litigated proceeding.  52 Pa. Code §§5.231, 69.401.

		The benchmark for determining the acceptability of a settlement is whether the proposed terms and conditions are in the public interest.  Warner v. GTE North, Inc., Docket No. C-00902815, Opinion and Order entered April 1, 1996; Pa. P.U.C. v. CS Water and Sewer Associates, 74 PA PUC 767 (1991).  In this rail crossing abolishment proceeding, issues of public safety and convenience are paramount.  66 Pa. C.S. §2702.  For the following reasons, I find that the Revised Stipulation, which is unopposed by any party, is in the public interest, with two additional Ordering Paragraphs for clarification purposes and to protect the public safety during the bridge removal process.  I have explained the public safety need for the additional Ordering Paragraphs to the parties and have had no objections to these additional provisions. 

		First of all, the Revised Stipulation provides for the removal by the City, within three (3) years, of the High Street Bridge, which has been closed since June 16, 2011 for safety reasons.  The removal of this bridge will be accomplished subject to the continuing oversight of the Commission to ensure satisfactory completion of the project.  Clearly, the removal of an unsafe bridge by a date certain in a safe and reasonable manner promotes the safety of the traveling public and is therefore in the public interest.  The City has also agreed to provide thirty (30) days prior notice of the bridge removal, and to submit removal plans to the extent required by BTUS staff, which removal plans could include additional safety measures as needed.     

		In addition, the Revised Stipulation provides that the City will assume ownership and all maintenance responsibility for the present bridge structure and will continue to have the costs and work responsibilities regarding the present bridge, as set forth in the June 2011 Order affirming the closing.  As clarified in the recommended Ordering Paragraphs to follow, the City is therefore required to furnish all material and perform all work necessary to erect and maintain barricades, fencing, signs or other measures, and to establish and maintain any detours or traffic controls to protect public safety during the bridge removal process.  The City has also agreed to inspect the present bridge structure annually, until such time as it is removed, and to construct appropriate barriers to prevent access under the bridge structure should a future inspection determine that conditions present a safety issue under the bridge.

		A further Ordering Paragraph provides that the parties are to cooperate fully with each other during the bridge removal process so that each of the parties will be provided for and accommodated insofar as possible.

		The Revised Stipulation also provides for the contribution of Norfolk Southern to the City, at various intervals, of $400,000 in total for the design and engineering of a future bridge, when state or federal funding is finalized, or up to $400,000 in actual costs of an alternate roadway structure, if such funding is not secured.  The City, PennDOT, the County and the Borough have agreed to cooperate to obtain federal and/or state funding for the construction of a new bridge structure at the present crossing site.  DCNR has additionally committed another $400,000 in grant money for further development of a segment of the South Bethlehem Greenway trail, a project in connection with the potential trail underneath the bridge.  These provisions serve the public interest as the City will have a source of funding for bridge replacement or an alternative structure, consistent with future trail development.  See, City and DCNR Statements in Support.

		Under the Revised Stipulation, the City will assume ownership of the new bridge as well as work maintenance responsibility, with the Borough to contribute 24% and the County to contribute 23% of maintenance costs.  The City has agreed to continue its maintenance responsibility for the west approach to the crossing and the Borough has agreed to continue its maintenance responsibility for the east approach to the crossing, as previously provided by Commission Order entered September 1, 1999 at Docket No. M-00991256.  The Borough has agreed to assume responsibility for snow removal on the new bridge or alternate structure, at its sole cost and responsibility.  These ownership and maintenance provisions serve to clarify the parties’ future commitments to protect the traveling public through their respective obligations. 

		Approval of the Revised Stipulation, as acknowledged by the parties, will also save the time and expense associated with further litigation of this matter before the Commission.  Since all of the parties agree to the terms of the Revised Stipulation, adopting it will eliminate the possibility and uncertainty of future appeals.  

		As a final note, the Revised Stipulation provides for the abolishment of the crossing and the assignment of cost responsibility in a reasonable manner, consistent with the public convenience and safety.  66 Pa. C.S. §2704.  Norfolk Southern has consummated its abandonment of the line associated with the crossing, and there is no intent of future use by it.  All rails and ties have been removed.  The City has agreed to accept ownership and maintenance responsibility for the current bridge, to remove the bridge at it sole cost and expense, subject to reimbursement as provided in the Joint Stipulation, and to provide for the public safety during removal.  Norfolk Southern has agreed to contribute to the funding of the new bridge or an alternate structure.  There are also agreements as to future maintenance of the new bridge or alternate structure.  Upon the satisfactory completion of the bridge removal, and with the protections provided herein and preservation of the corridor for future trail use, it is appropriate that the crossing be abolished.   

		For all of the foregoing reasons, it is recommended that the Revised Stipulation be approved, with the additional Ordering Paragraphs previously discussed.

CONCLUSIONS OF LAW
		
		1.	The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa. C.S. §§2702 and 2704.

		2.	The Commission has the authority to order the construction, reconstruction, alteration, relocation, repair, maintenance, protection, suspension or abolition of railroad crossings, as well as the authority to determine and order which concerned parties should perform such work, in order to prevent accidents and promote the safety of the public.  66 Pa. C.S. §§2702 and 2704.
		3.	Norfolk Southern, the City, PennDOT, the Borough and the County are all concerned parties within the meaning of 66 Pa. C.S. §§2702 and 2704.

		4.	Commission policy is to encourage settlements and such results are often preferable to those achieved at the conclusion of a fully litigated proceeding.  52 Pa. Code §§5.231, 69.401.

		5.	The benchmark for determining the acceptability of a settlement is whether the proposed terms and conditions are in the public interest.  Warner v. GTE North, Inc., Docket No. C-00902815, Opinion and Order entered April 1, 1996; Pa. P.U.C. v. CS Water and Sewer Associates, 74 PA PUC 767 (1991).  In a rail crossing abolishment proceeding, issues of public safety and convenience are paramount.  66 Pa. C.S. §2702.

		6.	The settlement terms and conditions set forth in the Revised Stipulation, with the additional provisions set forth in the Ordering Paragraphs, are reasonable and in the public interest as they support the public safety and convenience.  66 Pa. C.S. §2702.

		7.	Under the terms of the Revised Stipulation, the Commission’s June 30, 2011 Order, assigning certain initial costs and responsibilities to the City regarding the bridge, is made permanent; accordingly, the City has the responsibility for continuing to erect and maintain barricades, fencing, signs or other measures, and to establish and maintain any detours or traffic controls to protect the public safety during the bridge removal process.  June 2011 Order.

		8.	The cost assignment related to maintenance, protection and abolition of the existing crossing has been mutually agreed upon by the parties.  66 Pa. C.S. §2704.

		9.	The Revised Stipulation further complies with and satisfies the requirements of the Decision Tree Process.

[bookmark: _GoBack]		10.	In the event Norfolk Southern decides to sell the former rail line segment that traverses the subject crossing, Norfolk Southern has an obligation to notify the City and consider any offer the City may make to purchase the property.  66 Pa. C.S. §2709.

ORDER


		THEREFORE,

		IT IS RECOMMENDED:

1.	That the Revised Stipulation of Settlement entered into by the parties to this proceeding be and hereby is approved and adopted by the Commission.

2.	That the record of this proceeding be reopened for the limited purpose of admitting into evidence Exhibit A, which is the Affidavit of Thomas Bracey, Senior Engineer Public Improvements for Norfolk Southern, with attached Exhibits 1 and 2, that Norfolk Southern Railway Company provide the requisite number of copies to the Secretary’s Bureau for the yellow folder, and that the record thereafter be closed.

3.	That the crossing where High Street crosses above the former rail line of Norfolk Southern Railway Company in the City of Bethlehem shall be abolished, upon the removal of the present crossing structure, including all supporting structures, and that the work to remove the structure be completed by the City within three (3) years of this Order, at its sole cost and expense, in a manner satisfactory to the Commission.

4.	That the City of Bethlehem shall provide thirty (30) days prior notice of the bridge removal to the Commission's Bureau of Technical Utility Services and the other parties and shall submit removal plans to the extent required by Bureau of Technical Utility Services Staff.

5.	That ownership and maintenance responsibility for the present bridge structure where High Street crosses above the former rail line of Norfolk Southern Railway Company in the City of Bethlehem is hereby assigned to and accepted by the City of Bethlehem at its sole cost and expense, as the City has agreed.  Such maintenance responsibilities explicitly include the work and cost responsibilities contained in the June 30, 2011, Order in this proceeding, which is made permanent.  Such maintenance responsibilities shall also include an annual inspection of the bridge structure by the City and the construction of appropriate barriers to prevent access under the bridge structure should a future inspection determine that conditions present a safety issue under the bridge.

		6.	That, in accordance with the June 30, 2011, Order in this matter, which is made permanent, the City shall furnish all material and perform all work necessary to erect and maintain barricades, fencing, signs or other measures, and to establish and maintain any detours or traffic controls to protect public safety during the bridge removal process. 

		7.	 That the parties shall cooperate fully with each other during the bridge removal process so that each of the parties will be provided for and accommodated insofar as possible.

8.	That the City of Bethlehem shall continue to assume maintenance responsibility for the west roadway approach to the crossing and the Borough of Hellertown shall continue to assume maintenance responsibility for the east approach to the crossing, at their respective sole cost and expense, as they have agreed to do, pursuant to the September 1, 1999, Commission Order at Docket M-00991256.
	
9.	That this Order, insofar as it allocates costs and expenses to various parties, is without prejudice to the rights of the parties to recover those costs and expenses from others pursuant to any applicable law or lawful agreement.



10.	That the Commission retains jurisdiction of this matter until satisfactory completion of the removal of the existing bridge structure.


Date:	November 4, 2011				__________________________________
							Kandace F. Melillo
							Administrative Law Judge
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