BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Michelle Chavous




:








:


v.





:


F-2010-2215689







:

PECO Energy Company,



:
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:

INITIAL DECISION GRANTING MOTION
FOR JUDGMENT ON THE PLEADINGS
Before

Marlane R. Chestnut

Administrative Law Judge

HISTORY OF THE PROCEEDING

On December 13, 2010, PECO Energy Company (PECO, respondent or complaint-appellant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Michelle Chavous (complainant or Ms. Chavous).  The Complaint is a timely appeal of a decision issued by the Commission’s Bureau of Consumer Services (BCS) at BCS case #2760261 on November 24, 2010.  In response to an informal complaint filed by Ms. Chavous on October 27, 2010, BCS established a payment arrangement on complainant’s arrearage.  According to the formal Complaint, this action was improper as complainant has an active Chapter 13 bankruptcy proceeding (which was pending when she contacted BCS) and therefore the Commission is without subject-matter jurisdiction to order a payment arrangement.  As relief, PECO requested that (1) the Commission deny Ms. Chavous’ request for a payment arrangement; and (2) direct BCS to cease issuing payment arrangements to customers who are debtors in active Chapter 13 bankruptcy cases.
  Attached to the Complaint were (1) PECO Exh. 1, the company’s report to BCS, dated October 29, 2010; (2) PECO Exh. 2, the BCS Decision Report, dated November 24, 2010; and (3) PECO Exh. 3, a PACER case summary for complainant’s Chapter 13 bankruptcy proceeding.
The Commission served the Complaint on complainant Chavous on December 29, 2010.  The instructions expressly informed her that an answer or response to the Complaint was due within 20 days.  According to the Commission’s electronic docketing system, the Commission did not receive any response from Ms. Chavous.  Therefore, in accordance with 52 Pa. Code § 5.63(b), the material facts alleged therein are deemed admitted.

On July 1, 2011, PECO filed and served a Motion for Judgment on the Pleadings (Motion), asserting that the Commission is without jurisdiction to order payment arrangements for utility customers who are debtors in an active Chapter 13 bankruptcy case and therefore the BCS decision at #2760261 should be reversed and BCS directed to cease issuing payment arrangements in these circumstances.  Attached to the Motion were (1) PECO Exh. 1, the BCS Decision Report, dated November 24, 2010; (2) PECO Exh. 2, the Complaint filed by PECO at F‑2010-2215689 (including attachments); and (3) PECO Exh. 3, the December 29, 2010 Secretarial letter which served the Complainant on Ms. Chavous.  The Motion was endorsed with a notice to plead.
Complainant’s answer to respondent PECO’s Motion was due not later than July 25, 2011.  52 Pa. Code §§ 5.102(b), 1.12(a), 1.56(a)(1) and (b).  According to the Commission’s electronic docketing system, Ms. Chavous did not respond to the Motion.

By Motion Judge Assignment Notice dated October 11, 2011, I was assigned to this proceeding.

PECO’s Motion is procedurally ready to be ruled upon.  As discussed in more detail below, judgment on the pleadings is appropriate because no genuine issue of fact exists and PECO is entitled to judgment in its favor as a matter of law.  The Complaint must be sustained and the BCS decision reversed as the Commission lacks subject-matter jurisdiction to order payment arrangements for customers with active Chapter 13 bankruptcies.
FINDINGS OF FACT

1.
The complainant in this proceeding is Michelle Chavous, who receives residential electric service from respondent at 35 E. Lynbrook Rd., Collingdale, PA 19012.
2.
The respondent (and complaint-appellant) in this proceeding is PECO Energy Company.

3.
On September 18, 2008, complainant filed a bankruptcy petition pursuant to Chapter 13 of the Bankruptcy Code, docketed at No. 08-16079; the Plan was reconfirmed on September 24, 2009.
4.
After the Chapter 13 bankruptcy petition was filed, PECO moved complainant’s outstanding balance of $4,329.64 to a non-service account and continued her PECO account with a zero balance as of the petition date.
5.
On October 27, 2010, complainant filed an informal complaint with BCS at Case #2760261 requesting a payment arrangement on the post-petition arrearage.  In response, PECO submitted a report to BCS requesting that the informal complaint be dismissed for lack of jurisdiction as complainant had an active Chapter 13 bankruptcy pending.  Over PECO’s objection, on November 24, 2010, BCS issued a decision which established a payment arrangement.

6.
Complainant’s bankruptcy petition had not been discharged or dismissed as of October 27, 2010.

DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure permit the filing of motions for judgment on the pleadings.  Since the basis for the request that the Complaint be dismissed is found in the pleadings (Complaint and Motion), PECO filed a motion for judgment on the pleadings pursuant to 52 Pa. Code § 5.102, as well as a Complaint appealing the BCS determination that is the subject of the Motion.
Section 5.102 is intended to serve judicial economy by avoiding a hearing where no factual dispute exists.  Quite simply, if no factual issue pertinent to the ultimate resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S.A. § 703(a); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 563 A.2d 557 (Pa. Cmwlth. 1989).  As set out in 52 Pa. Code § 5.102(d), the “presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment as appropriate.  The judgment sought will be rendered if the applicable pleadings . . . show that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.”  

There are no genuine issues as to material facts:  At the time of the BCS determination (and thereafter), complainant Chavous had pending an active Chapter 13 bankruptcy proceeding.  

There also is no question that PECO is entitled to judgment as a matter of law.  As in every case coming before this forum, the Commission must decide initially whether it has jurisdiction over the parties and the subject matter of this dispute.  As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code (Code).  66 Pa.C.S.A. §§ 101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 390 A.2d 233 (Pa.Super. 1978); Pa. Department of Highways v. Pa. Pub. Util. Comm’n., 182 A.2d 267 (Pa.Super. 1962); and City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa.Cmwlth. 1978).  The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. Pub. Util. Comm’n, 43 A.2d 348 (Pa.Super. 1945).  

Pursuant to 28 U.S.C. § 1334, federal district courts (and their bankruptcy courts) have jurisdiction over all civil proceedings arising under Title 11, and the bankruptcy court has exclusive jurisdiction of all property of the debtor:

(a)  Except as provided in subsection (b) of this section, the district courts shall have original and exclusive jurisdiction of all cases under title 11.

*

*

* 

(e)  The district court in which a case under title 11 is commenced or is pending shall have exclusive jurisdiction— 

(1)  of all the property, wherever located, of the debtor as of the commencement of such case, and of property of the estate; and 
(2)  over all claims or causes of action that involve construction of section 327 of title 11, United States Code, or rules relating to disclosure requirements under section 327. 

Clearly, the Commission is without jurisdiction to order a payment arrangement to a debtor with an active Chapter 13 bankruptcy proceeding, even where the subject of the payment arrangement is a post-petition arrearage.  This arises from the nature of a Chapter 13 bankruptcy, which is an on-going repayment plan in which all of a debtor’s assets are included in the estate under the control of a trustee.
Unlike a Chapter 7 bankruptcy proceeding (in which a debtor’s estate is expeditiously liquidated and distributed to creditors), a chapter 13 bankruptcy allows a debtor to repay debts under the management of a bankruptcy trustee, who controls the debtor’s estate and makes the distributions (based on determinations of the debtor’s income and expenses) until the bankruptcy petition is discharged or dismissed.  Pursuant to Chapter 13 of the Bankruptcy Code, 11 U.S.C. § 1306(a)(1) and (2), the debtor’s estate includes both property and earnings acquired “. . .  after the commencement of the case but before the case is closed, dismissed, or converted to a case under chapter 7, or 11, or 12 of this title [11 USCS §§ 701 et seq., 1101 et seq., or 1201 et seq.], whichever occurs first.”  Or, as explained by the United States Court of Appeals for the Third Circuit in Begley v. Philadelphia Electric Co., 760 F.2d 46, 50 (3d Cir. Pa. 1985), discussing a Commission proceeding (Anyanwu v. Philadelphia Electric Co., 55 Pa. P.U.C. 221 (1981)), “Further, Anyanwu involved a Chapter 13 reorganization, under which the bankruptcy court retains jurisdiction over both pre-petition and post-petition income and obligations . .”

Clearly, the Commission is without jurisdiction to issue an order that affects the disposition of a debtor’s income or assets, since, as noted above, all of a debtor’s estate (including property and income acquired post-petition) is subject to the exclusive control of the bankruptcy trustee.  By statute, all of a debtor’s assets (with certain limited exceptions not relevant here), whether acquired pre- or post-petition, is included within the estate for disposition by the Bankruptcy Court.  BCS should not have developed a payment arrangement for complainant Chavous, in light of her ongoing Chapter 13 bankruptcy case at the time she contacted BCS.
Section 703 of the Public Utility Code, 66 Pa.C.S. § 703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also, 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Pub. Util. Comm’n, 817 A.2d 593 (Pa. Commw. Ct. 2003), petition for allowance of appeal denied, 836 A.2d 123 (Pa. 2003).  The public interest does not require a hearing in this case.  As PECO is entitled to judgment as a matter of law, a hearing in this case would be a fruitless exercise and therefore is not necessary or in the public interest.

The second request for relief, that the Commission direct BCS to cease issuing payment arrangements to customers who are debtors in active Chapter 13 bankruptcy cases, is not appropriately addressed in this Initial Decision.  It is within the Commission’s discretion to determine what, if any, actions it may wish to take.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to this case.

2.
The Commission lacks jurisdiction over the subject-matter of this case.  11 U.S.C. § 1306(a); 28 U.S.C. § 1334.
3.
The Commission must act within, and cannot exceed, its jurisdiction.

4.
Judgment on the pleadings should only be granted where no material facts are in dispute and when the moving party is entitled to judgment as a matter of law.

5.
In this matter, no material facts are in dispute.

6.
Respondent PECO is entitled to judgment as a matter of law.

7.
The Complaint filed by PECO should be sustained, and the decision rendered by BCS at Case ##2760261 on November 24, 2010, should be reversed.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Motion for Judgment on the Pleadings filed at Docket No. F‑2010-2215689 by PECO Energy Company is granted; 

2.
That the Complaint filed by PECO Energy Company at Docket No. F‑2010-2215689 is sustained; 

3.
That the decision rendered by the Bureau of Consumer Services at BCS Case #2760261 is reversed; and 

4.
That the record in this proceeding be marked closed.

	Date:
	  November 1, 2011  
	
	

	
	
	
	Marlane R. Chestnut

Administrative Law Judge


� 	In the Complaint, PECO listed various cases where BCS has both issued and refused to issue payment arrangements to customers in similar circumstances.
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