BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
Maxine Gooden
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:
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:


C-2010-2203014 


:

PECO Energy Company
:
INITIAL DECISION

Before

Angela T. Jones

Administrative Law Judge

HISTORY OF THE PROCEEDING
On October 4, 2010, Maxine Gooden (“Complainant”) filed a formal Complaint (“Complaint”) against PECO Energy Company (“PECO” or “Company” or “Respondent”) at Docket Number C-2010-2203014.  Complainant alleged that she was currently experiencing financial hardship because she had been unemployed since December 2009.  Complainant receives electric and gas service from PECO.  Complainant stated that she is unable to pay the amount required by the Company for a payment agreement.  Complainant requested a new payment agreement with PECO.  
On October 27, 2010, Michael Gruin, Esquire, counsel for PECO, filed an Answer and New Matter to the Complaint.  PECO denied that the Complainant is entitled to a payment arrangement from the Commission because Complainant is a Customer Assistance Program (“CAP”) customer pursuant to Chapter 14 of the Public Utility Code Section 1405(c) which states, 
(c)
Customer assistance programs. –Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.
66 Pa.C.S. § 1405(c).  
By New Matter the Company stated Complainant has been enrolled in PECO’s CAP since April 28, 2009.  PECO asserted that the Company properly terminated electric and gas service on August 11, 2010, because of Complainant’s history of either failure to make payments or delinquent payments.  Complainant had an outstanding balance of $8,140.96, $4,663.38 of which is unpaid CAP arrears.  On August 12, 2010, PECO received a medical certification from the Complainant and restored service on August 12, 2010.  PECO alleged that since January 1, 2010, Complainant has made only two payments for electric and gas service: (1) on January 26, 2010, for $28.76; and (2) on September 20, 2010, for $160.  PECO requested that the Complaint be dismissed with prejudice because the Commission is precluded by law to order a payment arrangement for the Complainant.
By letter filed with the Commission on November 8, 2010, the Complainant admitted that she owes for PECO service and reiterates that she is in need of a budget payment plan that would consider her income.

On February 2, 2011, PECO filed a Motion for Judgment on the Pleadings (“Motion”).  In the Motion, PECO again points out that CAP customers may not be given payment arrangements under Chapter 14 of the Public Utility Code, 66 Pa.C.S. § 1405(c).    
By Hearing Notice dated June 22, 2011, an Initial In-Person Hearing was scheduled for Monday, August 15, 2011.  The Hearing Notice assigned the proceeding to the undersigned Administrative Law Judge (“ALJ”) as the presiding officer.   

On July 6, 2011, PECO filed an Amended Motion for Judgment on the Pleadings (“Amended Motion”).  The Amended Motion acknowledged the Complainant’s November 8, 2010 letter which was not acknowledged in the February 2, 2011 Motion.  The Amended Motion was simply filed to correct the misstatement that the Complainant failed to respond to the New Matter.   
By letter dated July 27, 2011, the undersigned ALJ stated pursuant to 52 Pa.Code  § 5.102(b), any response to the Amended Motion was due July 26, 2011.
  The scheduled hearing was cancelled pending a ruling on the Amended Motion.  

The Amended Motion is ripe for decision.

FINDINGS OF FACT

1. Complainant, Ms. Maxine Gooden, resides at 118 Powelton Avenue, Lansdowne, Pennsylvania (“service address”) where she receives electric and gas services from PECO.  
2. Respondent is PECO Energy Company, a jurisdiction public utility providing residential electric and gas services in the Commonwealth of Pennsylvania.
3. On October 4, 2010, Complainant filed a formal Complainant requesting a payment agreement.
4. On October 27, 2010, PECO filed its Answer and New Matter as an affirmative defense to the formal Complaint.
5. On November 8, 2010, Complainant admitted that she owed payment for PECO electric and gas services and reiterated her request to obtain a payment agreement.  
6. On July 6, 2011, PECO filed an Amended Motion for Judgment on the Pleadings.
DISCUSSION

Commission regulations permit any party to a proceeding to move for judgment on the pleadings.  Section 5.102 of Title 52 of the Pennsylvania Code states, in relevant part,

§ 5.102. Motions for summary judgment and judgment on the pleadings.

 (a)  Generally. After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment. A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion. 

 (b)  Answers. An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion. The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories or further affidavits and admissions. 



*

*

*

 (d)  Decisions on motions. 

   (1)  Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law. 

   (2)  Standard for grant or denial in part. The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues. 

   (3)  Form of decision. The presiding officer will grant, in whole or in part, the motion in the form of an initial or recommended decision which shall be subject to exceptions as set forth in §  5.533 (relating to exceptions). Denial of a motion will be in the form of a written order.

52 Pa.Code §§ 5.102(a), (b) and (d). 

In deciding the Amended Motion, the moving party bears the burden of showing that no genuine issue of material fact exists and that the movant is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).  To date, Complainant has failed to file an Answer to the Amended Motion.  The Commission must view the record in the light most favorable to the non-moving party, in this case the Complainant, giving the Complainant the benefit of all reasonable inferences.  First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa.Super. 1983).  


52 Pa.Code § 5.102 serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of the case exists, a hearing is unnecessary.  Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 563 A.2d 557 (Pa. Cmwlth. 1989).   
Complainant failed to deny that she is enrolled in CAP and that her balance consists, in part, of CAP arrears.  Complainant’s sole requested relief is a Commission-ordered payment agreement.  These pertinent facts are not in dispute.  Furthermore, under Commission statute at 66 Pa.C.S. § 1405(c), supra at 1, the Commission is prohibited from ordering a payment agreement for enrolled CAP participants.

  

PECO is correct that the Commission lacks the authority to direct PECO to enter into a payment agreement with its CAP customer for amounts covered by the CAP rates.  Although the utility has the ability to restore Complainant to its CAP program or to enter into another payment agreement, it has no duty to do so.  Furthermore, the Commission may not require it to do so.  
The Commission is granted the discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S. § 703(b).  A hearing is necessary to resolve disputed questions of fact.  When there is a question of law outstanding, the Commission need not hold a hearing.  Lehigh Valley Power Comm’n v. Pa. Pub. Util. Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).   
In this case the questions of fact are not in dispute.  Only a question of law is present.  The undersigned ALJ determined that a hearing was not in the public interest.  As a matter of law, the Commission is without authority to grant the relief requested by the Complainant.  Consequently, the Complaint is dismissed. 
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.
2. The party filing the Amended Motion bears the burden of proving that Complaint presents no factual dispute and the movant party is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).  66 Pa.C.S. § 332(a).  

3. The Commission is prohibited from ordering a payment agreement for enrolled CAP participants.  66 Pa.C.S. § 1405(c).  

ORDER



THEREFORE,



IT IS ORDERED:
1. That the Amended Motion for Judgment on the Pleadings filed by PECO Energy Company against Maxine Gooden at Docket No. C-2010-2203014, is granted.
2. That the case captioned Maxine Gooden v. PECO Energy Company, filed at Docket No. C-2010-2203014, is dismissed.

3. That the Secretary’s Bureau shall mark formal Complaint at Docket No. C-2010-2203014 closed.
Date: November 1, 2011
















Angela T. Jones








Administrative Law Judge
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