BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Linda Nugent
:




:

v.





:


C-2010-2181005 


:

PECO Energy Company
:

INITIAL DECISION

Before

Angela T. Jones

Administrative Law Judge

HISTORY OF THE PROCEEDING
On June 3, 2010, Linda Nugent (“Complainant”) filed a formal Complaint (“Complaint”) against PECO Energy Company (“PECO” or “Company” or “Respondent”). Complainant requested a payment arrangement and acknowledged that her payment history was not good.  She stated that she has had a series of financial hardships concerning her husband
 and her son.
  Complainant believes that she can now financially make regular payments but cannot make one payment for the full amount owed.  
On July 1, 2010, Tishekia Williams, Esquire, counsel for PECO, filed an Answer which denied that Complainant was unable to pay her electric bill and requested proof of the same.  PECO stated Complainant had poor a payment history and that Complainant defaulted on a prior Commission-issued agreement ordered at Docket No. C-2009-2096243.  In addition to the Commission-issued agreement the Complainant has had two other agreements that she violated.  Those agreements are as follows:

(1) a Bureau of Consumer Services (“BCS”) agreement at, BCS Case No. 2232082, initiated on December 15, 2008, to pay $429 budget bill plus $457 toward a $10,945.73 arrearage; and 

(2) a PECO agreement initiated on February 7, 2005, to pay $100 monthly installments on an arrearage of $783.60. 
Complainant’s account balance was $10,879.02 at the time PECO filed its Answer.  PECO contended that pursuant to 66 Pa.C.S. § 1405(d)
, Complainant is not eligible for another payment agreement.  PECO recognized that Complainant filed an informal complaint with BCS on May 14, 2010.  On May 27, 2010, BCS dismissed the informal complaint finding that Complainant’s income was more than 300% of the federal poverty level and that Complainant has defaulted on previous payment agreements.  PECO averred that Complainant attempts to maintain service without payment by filing complaints.  PECO requested that the Commission dismiss the instant Complaint.
On May 10, 2010, a Hearing Notice was sent scheduling an Initial Hearing on Friday, July 8, 2011, at 10:00 a.m.  The matter was assigned to Administrative Law Judge (“ALJ”) Angela T. Jones.  

By Prehearing Order dated May 12, 2011, the undersigned ALJ gave direction as to the proper procedure for this matter.  Among other things, the ALJ gave direction as to how to reschedule the hearing.


On July 8, 2011, the Evidentiary Hearing convened as scheduled.  Complainant was present and represented herself.  Complainant did not introduce any witnesses or exhibits.  Respondent presented one witness, Richard Conway, and the following exhibits:

1. PECO Exhibit 1, Complainant’s Account Statement;

2. PECO Exhibit 2, Complainant’s payment agreement history;

3. PECO Exhibit 3, BCS Case No. 2243082, Decision Report issued December 15, 2008; and
4. PECO Exhibit 4, BCS Case No. 2683656, Decision Report issued May 27, 2010. 

Complainant had no objections to the PECO Exhibits which were all admitted into evidence.  

The testimony of this dispute generated thirty-five pages of transcript.  The record was closed July 29, 2011.  This matter is now ripe for decision.
FINDINGS OF FACT

1. Complainant, Ms. Nugent, resides at 1131 Villanova Avenue, Swarthmore, Pennsylvania (“service address”) where she receives both electric and gas services from the Respondent.  Tr. 9.

2. Complainant desires a payment arrangement for the combined services she receives at the service address.  Tr. 10.
3. Complainant believed her past due balance for services provided by PECO was in excess of $10,000.  Tr. 10.

4. Complainant is aware that she has had payment arrangements in the past from the Company and one payment arrangement in the past from the Commission.  Tr. 10.
5. Complainant testified that after she received the Initial Decision from Special Agent Alexander at Docket No. C-2009-2096243, issued on December 21, 2009, which became her Commission-issued payment arrangement, she received something that indicated to her that the decision was retracted.  Tr. 10-11.

6. The substance of the Initial Decision at Docket No. C-2009-2096243, was for the Complainant to abide by the agreement under BCS Case No. 2242082, issued December 12, 2008, but this Initial Decision was modified and the case was dismissed by Commission Opinion and Order entered April 26, 2010.
  Tr. 23
7. Complainant stated there have been no changes to her income since the Commission-issued Initial Decision at Docket No. C-2009-2096243, in December 2009.  Tr. 11-12.

8. Complainant stated that her grandson became part of her household in January 2010.  Her grandson was not yet born when the Commission issued the Initial Decision in December 2009.  Tr. 12.

9. Mr. Richard Conway is a Regulatory Assessor employed by PECO.  He has been a Regulatory Assessor since March 2010 and a PECO employee since August 2008.  Tr. 16.

10. A Regulatory Assessor oversees and investigates informal and formal complaints made against PECO at the Commission.  Tr. 17.

11. Mr. Conway was assigned the instant Complaint.  Tr. 17-18.

12. The account balance for the Complainant’s electric and gas service at the time of the evidentiary hearing was $10,760.84.  Tr. 19 and PECO Exhibit 1.

13. The account statement had record of a payment by the Complainant on May 31, 2011 in the amount of $705.  There was no record of a payment made the day before the evidentiary hearing.  Tr. 19 and PECO Exhibit 1.

14. When the Complaint was filed in June 2010, the account balance was $10,879.02 Tr. 20 and PECO Exhibit 1.

15. Three payments posted to the Complainant’s account between April 2007 and December 2007.  Tr. 20 and PECO Exhibit 1.

16. No payments posted to the Complainant’s account in 2008.  Tr. 20 and PECO Exhibit 1.

17. Six payments posted to the Complainant’s account in 2009.  Tr. 20 and PECO Exhibit 1.

18. Seven payments posted to the Complainant’s account in 2010.  Tr. 20 and PECO Exhibit 1.

19. From January through May, 2011, three payments were posted to the Complainant’s account.  Tr. 21 and PECO Exhibit 1.

20. The Complainant has had three Commission-issued payment agreements, prior to the formal complaint at Docket No. C-2009-2096243, which are the following:

(a) BCS Case No. 1039487, issued January 25, 2002, with an outstanding balance of $2,585.96, the agreement was to pay monthly $15.  This agreement was not kept.

(b) BCS Case No. 1328584, issued March 25, 2003, with an outstanding balance of $3,500.97, the agreement was to pay monthly $40.  This agreement was not kept.

(c) BCS Case No. 2242082, issued December 12, 2008, with an outstanding balance of $10,945.73, the agreement was to pay monthly $456.07.  This agreement was not kept.

Tr. 22 and PECO Exhibit 2.
21. PECO issued a payment agreement to the Complainant on February 7, 2005, with an outstanding balance of $783.60; the agreement was to pay $100 monthly.  The agreement was not kept.  Tr. 22 and PECO Exhibit 2.

22. Complainant had an informal complaint at BCS Case No. 2683656.  The complaint was opened on May 14, 2010.  BCS rendered a decision on May 25, 2010, finding that the customer did not qualify for a significant change in circumstances from the previous case at BCS Case No. 2242082 because her income was over 300% of the Federal poverty level.  In compliance with Chapter 14, Section 1405(d) of the Public Utility Code the case was dismissed.  66 Pa.C.S. § 1405(d), supra at 2 note 3.  Tr. 24-25 and PECO Exhibit 4.
23. At Docket No. C-2009-2096243, the Complainant reported an annual income of $80,000.  Tr. 26.

DISCUSSION



The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  

The issue in this proceeding is whether the Complainant satisfied her burden of proof.



To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).



Complainant requested a payment agreement for her outstanding balance in excess of $10,000 for electric and gas service rendered to her service address by PECO.  Complainant has not had a change in income since her previous formal complainant filed at Docket No. C-2009-2096243.  Tr. 11-12.  Complainant’s reported annual income at Docket No. C-2009-2096243 was $80,000.  Tr. 26.  Complainant has had an increase in size of household since the adjudicated formal complaint at Docket No. C-2009-2096243, with the addition of her grandson added to the household.  Tr. 12.  
At Nugent v. PECO Energy Co., Docket C-2009-2096243, Complainant indicated that the household size was four including Complainant.  Initial Decision, at 3 (FOF 6) dated December 21, 2009.  With the addition of the Complainant’s grandson to the household, the Complainant household size has increased to five.  With this household increase, and the income of the Complainant annually at $80,000, the income still is 300% of the Federal poverty level.  See Federal Register, Vol. 76, No. 13, January 20, 2011, at 3637-3638.  Although the fact of the size of the household has changed since the Commission’s Nugent v. PECO Energy Co., Opinion and Order, at Docket No. C-2009-2096243, entered April 26, 2010, the result does not change the Complainant’s income percentage of the Federal poverty level.

The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401, et seq., (“Chapter 14”) applies to complaints alleging inability to pay and requesting a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1403 of the Public Utility Code defines “Payment Agreement” as follows:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.

66 Pa. C.S. § 1403.  Section 1405 of the Public Utility Code regarding payment arrangement reads in pertinent part:

(d) NUMBER OF PAYMENT ARRANGEMENTS – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer. 

66 Pa. C.S. § 1405(d)(emphasis added).  

In Nugent v. PECO Energy Co., the Commission found,  

Since Ms. Nugent defaulted on the BCS-issued payment arrangement at Case No. 2242082 and there is no evidence that she experienced a change in income, the Commission is prohibited from issuing a subsequent payment arrangement.  66 Pa. C.S. § 1405(d).  Accordingly, the complaint should be dismissed and the full balance considered being due and payable.

Opinion and Order, entered April 26, 2010, at 6-7.  The record in this instant proceeding is the same as that at Docket No. C-2009-2096243.  The undersigned ALJ finds no reason to conclude differently.
CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  

2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.

4. No change in income has resulted from the previous adjudication by the Commission of the Complainant for a payment agreement with this utility from which the Complainant has defaulted.  66 Pa.C.S. § 1405(d).

ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Linda Nugent against PECO Energy Company at Docket No. C-2010-2181005 is dismissed.

2. That Complainant, Linda Nugent, pay the full balance considered due and payable to PECO Energy Company for electric and gas service rendered to 1131 Villanova Avenue, Swarthmore, Pennsylvania within thirty (30) days of the Commission’s Final Order.

3. That the Secretary’s Bureau shall mark the record at Docket No. C-2010-2181005 closed.

Date: November 4, 2011


















Angela T. Jones









Administrative Law Judge
� 	Complainant’s husband passed away in August 2007. 


� 	Complainant’s son had medical expenses in 2009 in excess of $25,000.  Complainant states that her son is now doing well and her grandson is living with her. 


� 	66 Pa.C.S. § 1405(d) states,


(d)  Number of payment agreements.—Absent a change in income, the commission shall not establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.


� 	The undersigned ALJ took official notice of the issued Commission Opinion and Order at Docket No. C�2009-2096243.  See 66 Pa.C.S. § 332(e) regarding official notice of facts.
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