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Dennis J. Buckley
Administrative Law Judge


HISTORY


		This matter began as a civil complaint filed in the Court of Common Pleas of Delaware County by Guntram Weissenberger, Panonia Associates, L.P. and 27 Summit Trace, LLC (Complainants) against PECO Energy Company (PECO) on May 30, 2008.[footnoteRef:1]  PECO filed preliminary objections to the civil complaint on jurisdictional grounds and asked that all liability issues be brought before the Pennsylvania Public Utility Commission (Commission). [1: 	Guntram Weissenberger, et al. v. Conserve Corporation, et al., Docket No. 08-6555 in the Court of Common Plea, Delaware County.] 


		On January 26, 2010, the Delaware County Court of Common Pleas issued an Interlocutory Order sustaining PECO’s preliminary objections and bifurcating liability issues and issues related to damages and stayed all other issues until the Commission rules on the liability issues in this case.

		On February 24, 2010, the Complainants filed a Motion in the Delaware County Court of Common Pleas asking that Court to amend its January 26, 2010 order to certify to the Pennsylvania Commonwealth Court that the January 26, 2010 order involved a controlling question of law and that an immediate appeal from that order would materially advance the ultimate termination of the case under Section 702(b) of the Judicial Code, 42 Pa. C.S. § 702(b).

		On March 26, 2010, the Court granted Complainants’ Motion, and on April 29, 2010, the Complainants filed a Petition for Permission to Appeal an Interlocutory Order with the Commonwealth Court at Docket No. 774, CD 2010.[footnoteRef:2] [2:  	Guntram Weissenberger, Gen. Partner Panonia Associates, L.P. t/a Whiteland West Apartments v. ConServe Corporation; Dave McCaffey; Kenneth Hasse; Ted Vonbank; Larry Hasse; PECO Energy Company; and Opus 21 Management Solutions, LLC, No. 774 C.D. 2010 (Pa. Cmwlth Ct.)
] 


		On May 13, 2010, the Commonwealth Court entered an Order denying the Complainants’ Petition for Allowance of Appeal.

		On June 14, 2010, the Complainants filed a formal Complaint with the Commission against PECO.  In that Complaint, the Complainants’ stated that the issue of law to be determined is whether the Complainants are “Landlord Ratepayers” under the provisions of the Pennsylvania Public Utility Code (Code) at 66 Pa. C.S. § 1521.  In that Complaint, the Complainants provided an extended narration of the facts in this case as Complainants see them.  Complainants asked that liability issues in this case be determined by the Commission.

		On July 7, 2010, PECO filed a Preliminary Objection to the Complaint claiming insufficient specificity of the pleading.  PECO alleged that there is a significant mismatch between the liability issues raised in the civil complaint and the issues pled in the formal Complaint filed with the Commission.  PECO asserted that the Complainants have failed to include in their formal Complaint specific allegations of unreasonable utility service, including allegations of overcharging, improper billing, breach of duty to disclose, negligence, or misapplication of PECO’s tariff.[footnoteRef:3]  PECO asked that the Commission order the Complainants to file a Complaint that sets forth, with specificity, each and every issue that the Complainants intend to pursue before the Commission.[footnoteRef:4]  Alternatively, and if Complainants do not provide a specific pleading, then PECO asked that the Commission dismiss the Complaint with prejudice. [3:  	PECO Preliminary Objection at ¶ 5.
]  [4:  	PECO Preliminary Objection at ¶ 11.
] 


		On July 15, 2010, the Complainants filed an Amended Complaint.  That Amended Complaint consisted of 77 separate paragraphs including extensive factual averments.  The Amended Complaint listed several additional business entities, all of whom own properties served by PECO, and all of whom conduct business along with the Complainants under the fictitious name, the “Westover Companies.”[footnoteRef:5]   The Amended Complaint provided statements with respect to the Utility Services Agreement between the Complainants and ConServe Corporation.[footnoteRef:6]  Complainants asserted that by an agreement between PECO and ConServe, ConServe was the utility account ratepayer for Complainants’ properties, but at some point in 2007, ConServe failed to make payments to PECO and modified its service agreement with PECO to substitute the Complainants as ratepayers without Complainants’ consent or knowledge.[footnoteRef:7] [5:  	Amended Complaint at 6, ¶15.
]  [6:  	Amended Complaint at 7-8, ¶¶ 21-27.
]  [7:  	Amended Complaint at 8, ¶ 27; 17, ¶ 68p; 18, ¶68s.
] 


		On August 12, 2010, PECO filed a Second Preliminary Objection, this time to the Amended Complaint, again claiming insufficient specificity of the pleading.  Specifically, PECO argued that the Complainants still had not stated with specificity which tariff or rates PECO should have applied to the Complainants,[footnoteRef:8] information or discussion regarding the periodicity of PECO billing,[footnoteRef:9] or specificity as to how PECO’s billing and notifications to ConServe violated a specific tariff, rule or rate.[footnoteRef:10] [8:  	PECO Second Preliminary Objection at 4, ¶¶ 4-5.
]  [9:  	PECO Second Preliminary Objection at 5, ¶ 6.
]  [10:  	PECO Second Preliminary Objection at 7, ¶ 8.
] 


		On August 26, 2010, the Complainants filed a Response to the Second Preliminary Objection.  In sum, the Complainants argued that they have stated, in material and summary form, the facts on which their cause of action is based, and asserted that in their Amended Complaint they placed PECO on notice through specific allegations with respect to alleged failures by PECO to properly issue bills, assess late fees and to utilize proper utility rates.[footnoteRef:11] [11:  	Complainants’ Response at 3, ¶ 4.
] 


		On December 23, 2010, this matter was assigned to me as Presiding Officer.

		On February 16, 2011, an Initial Hearing was held at the Philadelphia Office of the Commission at the conclusion of which the Preliminary Objections of PECO were held in abeyance pending the outcome of discovery and further discussions between the Parties.

		On April 15, 2011, the Complainants filed a Petition for Leave to Withdraw their formal Complaint pursuant to 52 Pa. Code § 5.94(a).

		On April 18, 2011, PECO Energy Company filed a Reply to the Petition to Withdraw which, in substance, constituted an objection in part to that Petition within the meaning of 52 Pa. Code § 5.94(a).

		There was to have been a hearing in this case on April 19, 2011, but the closure of the Harrisburg office of the Commission due to a water supply emergency in Harrisburg necessitated the continuance of that hearing until June 2, 2011.

		On June 2, 2011, a hearing was held at the office of the Commission in Harrisburg, Pennsylvania, to hear oral argument with respect to the Complainants’ Petition to Withdraw and the Respondent’s Objection thereto.

		Subsequent to that hearing, on July 8, 2011, an Order was issued by the undersigned that directed the Complainants to file a Second Amended Complaint in this case within thirty days, i.e. by August 8, 2011, and directed that this matter be set for hearing.  That July 8, 2011 Order also required that the Second Amended Complaint state, with specificity, which tariff or rates PECO should have applied to the Complainants, any relevant information or discussion regarding the periodicity of PECO billing, and, most importantly, how PECO’s billing and notifications violated a specific tariff, rule or rate.  	

		On August 8, 2011, the Complainants did not file a Second Amended Complaint.  Instead, the Complainants filed a Letter/Petition asking that I amend the Order of July 8, 2011, to allow the Complainants an additional thirty days in which to file their Second Amended Complaint.  The basis for the Complainant’s request was the filing of a Praecipe in the Delaware County Court of Common Pleas by the Complainants on August 5, 2011, seeking to discontinue Count VII of their civil complaint before that Court.  Count VII is the claim for breach of contract that alleges, generally, that PECO improperly charged the Complainants for utility service.  PECO opposed the Complainants’ request for an additional thirty days in which to file their Second Amended Complaint.  PECO also challenged the Complainants’ representations with respect to the filing of the Praecipe in the Delaware County Court of Common Pleas.

		On August 8, 2011, an Order was issued denying the Complainants’ request and affording the Complainants seven days from the date of issuance of the Order to file with the Secretary of the Commission and serve on PECO the Second Amended Complaint.  That Order is incorporated herein by reference.  That Order specifically stated that if the Complainants’ failed to comply with the terms of the Order, their Complaint filed at Docket No. C‑2010‑2182281 would be dismissed with prejudice for failure to prosecute. 

		On August 15, 2011, the Complainants again failed to file a Second Amended Complaint.  Instead, the Complainants filed a Second Petition for Leave to Withdraw their Complaint (Second Petition).[footnoteRef:12] [12:  	While the Second Petition for Leave to Withdraw the Complaint was ostensibly “with prejudice,” as will be discussed in this Decision, the Petition actually includes a number of qualifying paragraphs that cast doubt on the finality of the Petition.] 

		On August 19, 2011, PECO filed a Reply to the Petition asking that the Petition be denied given its multiple qualifying paragraphs and asking that the Complaint be dismissed with prejudice for failure to prosecute.  That “Reply” is, in fact, and objection within the meaning of 52 Pa. Code § 5.94(a) and will be addressed as such.

FINDINGS OF FACT

		1.	The Complainants in this case are Guntram Weissenberger, Panonia Associates, L.P. and 27 Summit Trace, LLC, d/b/a The Westover Companies.

		2.	The Respondent in this case is PECO Energy Company, a Commission jurisdictional utility.

		3.	On June 14, 2010, the Complainants filed a formal Complaint with the Commission against PECO, which Complaint was subsequently amended on July 15, 2010

		4.	On August 12, 2010, PECO filed a Preliminary Objection to the Amended Complaint, claiming insufficient specificity of the pleading.

		5.	On April 15, 2011, the Complainants filed a Petition for Leave to Withdraw their formal Complaint pursuant to 52 Pa. Code § 5.94(a).

		6.	On July 8, 2011, an Order was issued by the Presiding Officer that directed the Complainants to file a Second Amended Complaint by August 8, 2011, stating with specificity, which tariff or rates PECO should have applied to the Complainants, any relevant information or discussion regarding the periodicity of PECO billing, and how PECO’s billing and notifications violated a specific tariff, rule or rate.

		7.	On August 8, 2011, the Complainants failed to file a Second Amended Complaint.
		8.	On August 8, 2011, the Presiding Officer issued an Order affording the Complainants seven days in which to file the Second Amended Complaint but warning that in the event that a Second Amended Complaint was not filed, the Complaint would be dismissed, with prejudice, for failure to prosecute. 

		9.	On August 15, 2011, the Complainants again failed to file a Second Amended Complaint, filing instead a Second Petition for Leave to Withdraw their Complaint.

		10.	On August 19, 2011, PECO filed a Reply to the Second Petition for Leave to Withdraw the Complaint, asking that the Petition be denied and that the Complaint be dismissed with prejudice for failure to prosecute.

		11.	In neither their original Complaint nor in their Amended Complaint have the Complainants ever stated, with specificity, which tariff or rates PECO should have applied to the Complainants, any relevant information or discussion regarding the periodicity of PECO billing, and how PECO’s billing and notifications violated a specific tariff, rule or rate.

		12.	The Complainants failed to comply with the August 8, 2011, Order of the Presiding Officer.

DISCUSSION

		This case has been pending before the Commission for over one year and four months.  In that time, the Complainants have never filed a legally sufficient complaint or amended complaint.  There are two issues presented at this point, and each will be addressed, below.  First, should the Complainants’ Second Petition for Leave to Withdraw be granted?  For the reasons that will be explained, below, the Petition is denied.  Second, have the Complainants complied with the Presiding Officer’s Order of August 8, 2011, to file a Second Amended Complaint?  They have not.  Either of these deficiencies would warrant the dismissal of the Complainants’ First Amended Complaint with prejudice.  Taken together, and given the ongoing failure by the Complainants to state, with specificity, what tariff provision, section of the Code or regulation of the Commission PECO has allegedly violated, this case will be dismissed, in its entirety, with prejudice.

A.	DISPOSITION OF THE SECOND PETITION FOR LEAVE TO WITHDRAW		

		In this case, the Complainants have filed a Second Petition for Leave to Withdraw their Complaint.  The withdrawal of pleadings in a contested proceeding is governed by the Commission’s regulation at 52 Pa. Code § 5.94(a), which states:

Except as provided in subsection (b), a party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties. The petition must set forth the reasons for the withdrawal. A party may object to the petition within 20 days of service. After considering the petition, an objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted.

		The salient point, here, is that the requested withdrawal is not a straightforward withdrawal with prejudice.  Instead, the withdrawal is based on a series of restrictive paragraphs, several of which imply that there was, in fact, some sort of wrongdoing on PECO’s part that the Complainants are now willing to acquiesce in.  This would be troubling in any event, but given the pending collateral civil litigation in this case, the form of the Second Petition is even more problematic.  Specifically, the Complainants are attempting to withdraw their Petition “as to any liability claims or allegations that PECO provided unreasonable service by:”

Improperly altering the account status for each Property at ConServe’s request to provide for Complainants as the responsible parties for purposes of billings for the mater-metered electrical services at the Properties, for all relevant accounts, without notice to or consent of the Complainants;

Applying improper tariff rates and overcharging Complainants for electric utility services to the properties since September 25, 2003;

Violating its tariff for failure to bill Complainants or notify Complainants of the accrued arrearages;

Violating its tariff for failure to bill the subject accounts at sufficient intervals and charging late fees in violation of the tariff;

Violating its tariff by failing to follow PECO’s internal process and procedure of having a PECO account representative handle Complainants’ large commercial accounts.

Second Petition at 5; ¶ 14(a)-(e).

		The Complainants then go on to state that the withdrawal is applicable to any liability claims or allegations concerning:

Which tariff or rates PECO should have applied to Complainants;

The periodicity of PECO’s billing;

How PECO’s billing and notifications violated a specific tariff, rule or rate filed with, approved by, or established by the Commission; and

Acts by PECO that may have constituted a violation of the Code or the Commission’s regulations.

Second Petition at 5-6; ¶ 15(a)-(d).

		Given that the Complainants have never stated with specificity just which of PECO’s tariff provisions or which provisions of the Code or the Commission’s regulations PECO was supposed to have violated, the implication inherent in the Second Petition that the Complainants may have had (or may still have) a cause of action against PECO in this or some other forum is not acceptable as constituting a “withdrawal with prejudice.”  The difference is profound.  It is the difference between the Complainants saying, “We withdraw our Complaint with prejudice,” and their saying, “We think that PECO may have acted improperly/illegally, but we withdraw our Complaint before the Commission.”  

		Having reviewed the Second Petition and PECO’s objection thereto, it is my considered opinion that to allow the withdrawal of the First Amended Complaint under the restrictive terms set forth by the Complainants is not in the public interest, because to do so would be to leave the matter open for further litigation.  It is entirely foreseeable that to allow a withdrawal under the terms set forth by the Complainants may ultimately result in the renewal of the currently suspended civil litigation in the Delaware County Court of Common Pleas and the return of this case by that court to the Commission, once again, with respect to the same facts and issues, or on the basis of some other theory put forward by the Complainants.  In this sense, I agree with PECO which contends that the Second Petition is not a withdrawal with prejudice in that it continues to fall short of providing complete foreclosure of the liability issues in the First Amended Complaint or of liability issues that could have been pled.  PECO Reply at 2.  If the Complainants’ intended a withdrawal with prejudice, then they are in no way harmed or disadvantaged by an Order dismissing their Complaint, in its entirety, with prejudice. 

B.	COMPLAINANTS’ FAILURE TO COMPLY WITH THE ORDER OF AUGUST 8, 2011

		I note that the Complainants never complied with the Order issued in this case on August 8, 2011, requiring, once again, the filing of a Second Amended Complaint.  Instead, and as explained above, the Complainants are still seeking to withdraw their Complaint (which was originally referred to the Commission in an Amended Order dated March 26, 2010, issued by the Court of Common Pleas of Delaware County).  

		PECO, though “heartened by this development” (i.e. the filing of the Second Petition for Leave to Withdraw) contends that the Second Petition continues to fall short of seeking complete closure on liability issues.  Again, I agree.  PECO goes on to request a tailored Initial Decision so as to dismiss, with prejudice: (1) the landlord-ratepayer issue specified in Count I of the First Amended Complaint; (2) the breach of contract and subsidiary issues set forth in Count II of the First Amended Complaint; and (3) any and all other liability theories that were pled or could have been pled in this matter.[footnoteRef:13]  PECO Reply at 1-2. [13:  	PECO did provide recommended ordering paragraphs in its Reply.
] 

		A presiding officer's orders must be complied with, and a lack of compliance presents a sufficient basis to dismiss a complaint. Treffinger v. PPL Electric Utilities Corp., Docket No. C-20027978 (Order entered March 3, 2003); Snyderville Community Development Corp. v. PGW, Docket No. C-20055032 (Order entered July 31, 2006); Application of Black Diamond Cab Co., Docket No. A-00122566 (Order entered December 1, 1966).  

		It is also well established that the party seeking affirmative relief from the Commission bears the burden of proof.  66 Pa. C.S. § 332(a).  As a matter of law, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail. Patterson v. Bell Tel. Co. of PA, 72 Pa PUC 196 (1990); Feinstein v. Phila. Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Publ. Util. Comm'n, 578 A.2d 600 (Pa. Cmwlth.1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  Before we even reach that stage, however, the formal complaint must set forth "the act or thing done or omitted to be done" by a public utility "in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission." 66 Pa. C.S. § 701; 52 Pa. Code § 5.22(a)(4).  The Commission's regulations require that a complaint contain a clear statement of the relief sought. 52 Pa. Code § 5.22(a)(5).  If a Complainant fails to comply with these standards, then a Respondent does not know what allegations it is defending itself against—a clear denial of due process of law to the Respondent.

		The Complainants in this case have failed to show that PECO is responsible or accountable for any problem described or, more accurately, implied in the Amended Complaint.  In fact, the Complainants have failed even to articulate what those problems are, with legal sufficiency, so as to allow PECO to defend itself.  That is the reason for the succession of filings by PECO, and Orders issued by the Presiding Officer, attempting to compel the Complainants to produce a legally sufficient complaint.

		The Complainants were afforded every opportunity to amend their Complaint so as to make clear the legal basis for their Complaint.  The Complainants disregarded the Order of August 8, 2011.  What PECO is trying to respond to in its Reply is what “might be” should the Complainants return to the Court of Common Pleas or somehow seek to revive their Complaint in front of the Commission.  For this reason, PECO would like to see a decision crafted that anticipates every move that the Complainants might yet make before the Delaware County Court of Common Pleas or the Commission.  I do not think that it is possible to craft such a decision for the simple reason that none of us yet know the parameters of the Complaint, because the Complainants have consistently refused to tell us what those parameters may be.

		On August 8, 2011, an Order was issued in this case giving the Complainants two clear outcomes: either, (1) finally file a Second Amended Complaint stating, with specificity, which tariff or rates PECO should have applied to the Complainants, any relevant information or discussion regarding the periodicity of PECO billing, and, most importantly, how PECO’s billing and notifications violated a specific tariff, rule or rate; or, (2) have their Complaint dismissed with prejudice for failure to prosecute.  Faced with these choices, the Complainants sought to create a “third choice:” a withdrawal of their Complaint, nominally with prejudice, but in fact circumscribed by very specific language.  This reflects the Complainants’ ongoing theory that this is “their complaint,” and that they may do with it as they please.  The Complainants’ approach is unacceptable because while they may have filed the Complaint, that Complaint accuses PECO of wrongdoing and potential liability in millions of dollars.  The Complaint was referred to the Commission by the Delaware County Court of Common Pleas, and the Complaint must be: (1) amended so that it is legally sufficient and then heard and decided; (2) withdrawn unconditionally, with prejudice; or (3) dismissed in its entirety with prejudice.  Any other result leaves this matter open to further litigation which would be both a waste of Commission resources and a disservice to PECO.

		The Complainants have failed to comply with the terms of the Order of August 8, 2011.  The consequences of such a failure were clearly spelled out.  Further, it is not in the public interest to grant the Complainants’ Second Petition to Withdraw their Complaint that, on one hand, says that the withdrawal is “with prejudice,” while on the other hand enumerates the specifics of the withdrawal, leaving open the possibility of further litigation of a Complaint which, to date, the Complainants have failed to prosecute.  Therefore, the Amended Complaint of July 15, 2010, will be dismissed, in its entirety, with prejudice, for failure to comply with the Order of August 8, 2011, and for failure to prosecute the Complaint. 

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties in this proceeding.  66 Pa. C.S. § 701.

		2.	As the party seeking affirmative relief from the Commission, Complainants bear the burden of proof.  66 Pa. C.S. § 332(a).

		3.	A party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties. The petition must set forth the reasons for the withdrawal. A party may object to the petition.  52 Pa. Code §5.94(a).

		4.	After considering the petition for leave to withdraw, any objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted.  52 Pa. Code §5.94(a).

		5.	The failure to comply with the order issued by an Administrative Law Judge constitutes grounds for dismissal of the complaint. Snyderville Community Development Corporation v. Verizon Pennsylvania, Inc., Docket No. C-20055032 (Opinion and Order adopted June 22, 2006, entered July 31, 2006).


ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Second Petition for Leave to Withdraw the Complaint of Guntram Weissenberger, Panonia Associates, L.P. and 27 Summit Trace, LLC (the Westover Companies) filed on August 15, 2011, at Docket No. C-2010-2182281, is denied.

		2.	That the First Amended Complaint of Guntram Weissenberger, Panonia Associates, L.P. and 27 Summit Trace, LLC (the Westover Companies) filed on July 15, 2010, at Docket No. C-2010-2182281, is dismissed in its entirety with prejudice. 




Date:	October 26, 2011				_____________________________
							Dennis J. Buckley
								Administrative Law Judge
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