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HISTORY



On August 18, 2010, David Thompson (Complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (PPL or Respondent).  In his Complaint, Mr. Thompson alleged that PPL had overbilled him in January and March of 2010, and demanded a refund of what he claimed as the overbilled amount of $1,254.61.



On September 9, 2010, PPL filed an Answer to the formal Complaint denying the allegations therein and asking that the Complaint be dismissed.



This case was assigned to the undersigned as Presiding Officer on September 7, 2011.  That day, I issued a standard form prehearing Order, and a corrected Notice of Hearing was issued setting October 5, 2011, as the date for the hearing in this case.



On October 5, 2011, a telephonic hearing convened in this case.  The Complainant appeared and represented himself, providing testimony and three exhibits which were received into the record without objection.  The Respondent was represented by Kimberly G. Krupka, Esquire.  The Respondent presented the testimony of two witnesses: Thomas Heffelfinger, a PPL Customer Contact Representative, and Brad Eidemiller, a PPL Metering and Service Supervisor.  The Respondent sponsored four exhibits (PPL Exhibits 1-3 and 5), which were admitted into the record without objection.  A hearing transcript of 72 pages was compiled.  The record in this case closed at the conclusion of the hearing on October 5, 2011.  No briefs were filed, and the case is now ready for decision.

FINDINGS OF FACT



1.
David Thompson is the Complainant in this case.  He resides at 125 Old School Lane, Narvon, Pennsylvania, which is also the address where he receives electric service from PPL Electric Utilities Corporation, the Respondent in this case.  N.T. at 9-10.



2.
The Complainant is disputing charges on his electric bill, claiming that they are inaccurate and too high.  This began with the bill of January 29, 2010 but includes the bill of March 2, 2010.  N.T. at 10; Complainant’s Exhibits 1-2.



3.
The Complainant’s residence is a stand-alone family dwelling with a square footage of approximately 1852 square feet with three bedrooms, a living room, kitchen, and two full baths.  A wood burning fire place is located in the living room. N.T. at 20-22; PPL Exhibit 5.



4.
The primary heat source for the Complainant’s residence is electric baseboard heat.  N.T. at 23.



5.
The Complainant testified that he keeps the heat set at about 65 degrees because his work as a roofer makes a lower temperature in the home more comfortable for him.  N.T. at 23.



6.
Four people live in the Complainant’s residence, including the Complainant.  N.T. at 28.



7.
Thomas Heffelfinger is a Customer Contact Representative employed by PPL; he has held that position for approximately 30 years.  N.T. 32.



8.
PPL Exhibit 1 is an Account Activity Statement for the Complainant’s account with PPL dated from 9/27/2007 to 9/19/2011; PPL Exhibit 2 is a customer contact record; PPL Exhibit 3 is a calculation of estimated and actual Domestic Usage; PPL Exhibit 5 is a photograph of the Complainant’s residence taken on September 27, 2011.



9.
In January, 2010, PPL’s rates increased as a result of the expiration of generation rate caps.  N.T. at 35.



10.
On January 29, 2010, the Complainant was billed for the consumption of 4,555 kilowatt hours (kWh).  N.T. at 35; PPL Exhibit 1.



11.
On March 2, 2010, the Complainant was billed for the consumption of 5,185 kWh.  N.T. at 36; PPL Exhibit 1.



12.
On January 28, 2011, the Complainant was billed for the consumption of 4,353 kWh.  N.T. at 36; PPL Exhibit 1.



13.
During the period of the disputed billing, the same electric meter has been in use at the Complainant’s residence.  N.T. at 37.



14.
On March 17, 2010, the electric meter at the Complainant’s residence was tested and measured 99.78 percent accuracy.  N.T. at 39; PPL Exhibit 2.



15.
Mr. Heffelfinger tested the electric meter at the Complainant’s residence on September 27, 2011, and the meter tested at 99.98 percent accuracy.  N.T. at 40; PPL Exhibit 2.



16.
PPL billed the Complainant on the basis of actual meter readings.  N.T. at 41.



17.
Brad Eidemiller is a Metering and Service Supervisor employed by PPL in the Lancaster region.  N.T. at 56.



18.
A residential electric meter measures the consumption of electricity in a home.  N.T. at 62.



19.
If an electric meter malfunctions and does not read electric usage properly, the malfunction will not self-correct; the meter will continue to malfunction.  N.T. at 57.



20.
Removing an electric meter from its base and placing it on the ground during the course of meter testing would not cause a malfunction or recalibration of the meter.  N.T. at 58.



21.
An electric surge would not cause an electric meter to malfunction for a short period of time but then recalibrate itself.  N.T. at 59.

DISCUSSION



As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code.  66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that Respondent was responsible for the problems alleged in his Complaint through a violation of the Public Utility Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA P.U.C. 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654,602 A.2d 863 (1992).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.   A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).



Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant now has to provide some additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).



While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).



In Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825 (May 1979), which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Michigan PSC stated that it will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.   Waldron at 100.



While a comparison of the disputed monthly bill to the Complainant’s billing history and the consistency of his usage pattern are important criteria to consider, they alone do not resolve the issue of the Complainant’s disputed high bill.  Clearly this or any other new customer cannot produce evidence that he does not possess regarding prior usage.  Waldron does not limit the establishment of a prima facie case to the above two elements alone.  Rather, the Commission may consider the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.  See Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010); Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011).



Thus, a complainant in a high bill case has the opportunity to present any other relevant evidence which, if sufficient to establish a prima facie case, can be used to sustain the burden of proof.  There is no specific requirement as to what particular facts the complainant must offer.  This will likely vary from case to case.  In Waldron, for example, the complainant did not provide a comparison of prior billing, but asserted that the apartment was uninhabited during the billing period in question and that the only operating appliances were a clock and a refrigerator; that two air conditioners were disconnected; and that, even if the latter had been connected, the complainant could not possibly have used the energy reflected in the billing.  The Commission remanded the complaint in Waldron reasoning that, had the record been properly developed, those facts may have established a prima facie high bill case, and then the Company would have had to introduce evidence to overcome the prima facie case.  Waldron at 101.  Therefore, to establish a prima facie case under Waldron, a complainant must show the disputed bill was abnormally high when compared to prior usage patterns and that his or her pattern of usage has not changed or must provide other relevant evidence showing that the disputed bill is unreasonably high. 



As set forth in Waldron, evidence proffered by a utility relating to the accuracy of a meter test alone, in response to a high bill complaint, is not conclusive evidence and would not, by itself, require a finding against a complainant and in favor of a company.  Id.  In other words, evidence of a meter test showing that the meter worked within the acceptable degree of accuracy can be overcome with circumstantial evidence that otherwise indicates that a bill was too high.



In the present case, the Complainant failed to meet his burden of proof and, thus, did not establish a prima facie case by presenting facts or circumstances envisioned under Waldron.  The Complainant did not produce any circumstantial evidence in support of his claim.  The Complainant did not establish that his pattern of usage has changed, and in considering the size of the home and its electric appliances, the Complainant has not demonstrated that the potential for consumption is low.



PPL's Exhibit 1 establishes that the Complainant’s consumption has been consistent with the severity of the weather.  By reference to PPL Exhibit 1, one may compare the Complainant’s electric consumption (in kWh) during the period in question with his consumption during the same period in prior and subsequent years, taking into account the severity of the weather during each period.  It is important that consumption be used and not simply the dollar amount of bills received.  By using consumption rather than dollar amounts, the effects of any tariff changes are factored out of the comparison.



PPL Exhibit 1 shows, among other things, the Complainant’s consumption for each month between September, 2007 and August, 2011, and the corresponding Heating Degree Days (HDD).   When prevailing temperatures are taken into account, the Complainant’s consumption has been consistent during the period in question.  Further, the data in PPL Exhibit 1 and the testimony of PPL’s witnesses does not support the Complainant’s argument that his meter was or is defective, or that PP&L overbilled him at any time, including in January or March, 2010.  I believe that what the Complainant was seeing, in terms of an increased bill, was a combination of high electric usage and the increase in PPL’s generation rates that occurred in January, 2010.  While I can understand the Complainant’s consternation at the increase in his electric bill, after considering the data presented in PPL Exhibit 1, the results of PPL's meter test, and the testimony of PPL’s witnesses, I conclude that all of the Complainant’s bills for the period from September, 2007 to August, 2011 were correct as rendered.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter of, and the parties to, this proceeding.  66 Pa. C.S. § 701.




2.
Complainant has failed to carry his burden of proof under Waldron with respect to the disputed bills.  The credible evidence of record establishes that PPL's bills for the disputed period were correct as rendered.




3.
The evidence presented in this case does not establish that PPL violated the Public Utility Code or any order or regulation of the Commission by its conduct.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by David Thompson against PPL Electric Utilities Corporation at Docket No. F-2010-2194401 is dismissed.


2.
That the record at Docket No. F-2010-2194401 be marked closed.

Date:
October 28, 2011



_____________________________








Dennis J. Buckley








Administrative Law Judge
� 	This case is an appeal of the determination of the Commission’s Bureau of Consumer Services (BCS) in BCS Case No. 2654870.
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