BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Buffalo-Lake Erie Wireless 				:
Systems Co., LLC					:	
							:
	v.						:	C-2010-2158408
							:
Verizon Pennsylvania, Inc.				:

	
Buffalo-Lake Erie Wireless 				:
Systems Co., LLC					:	
							:
	v.						:	C-2010-2158409
							:
Verizon North Inc.					:

ORDER GRANTING CONTINUANCE


		On December 30, 2009, Buffalo–Lake Erie Wireless Systems Co., LLC (BLEW) filed a Petition for Emergency Order seeking an order preventing Verizon Pennsylvania, Inc. and Verizon North Inc. (collectively Verizon) from disconnecting services to BLEW.  On January 7, 2010, Verizon filed a Response to the Petition alleging that BLEW had stopped paying its Verizon bills six months earlier and has been paying only a fraction of what is owed since late 2007.  In October 2009, Verizon sent BLEW notices of default and termination under the ICAs due to BLEW’s longstanding failure to pay Verizon’s bills.  Payment was due on or before December 28, 2009, a date extended by agreement to January 5, 2010.  

		On January 8, 2010, Commissioner Kim Pizzingrilli signed an Emergency Order, and the Commission ratified the Emergency Order at the January 11, 2010 public meeting (entered January 14, 2010) at docket no. P-200902150008.

		By letter dated and filed January 25, 2010, BLEW notified the Commission that it had placed $122,405.93 into an escrow account in accordance with the Emergency Order.  

		On February 16, 2010, BLEW filed a Complaint against Verizon Pennsylvania, Inc. and Verizon North Inc. (collectively Verizon).  Concurrently, BLEW filed a Petition for Interim Emergency Order prohibiting Verizon from disconnecting service to BLEW until final resolution of its issues.

		By Notice issued February 19, 2010, the hearing on the Petition for Interim Emergency Order was scheduled for Wednesday, February 24, 2010[footnoteRef:1].   [1:  The Notice mislabels the hearing as “Initial In Person Prehearing Conference,” but the parties were notified by e-mail  sent later on February 19, 2010 that the hearing was the evidentiary hearing pursuant to the Petition for Interim Emergency Order.] 


		The hearing was held as scheduled on February 24, 2010.  BLEW was represented by Deanne O’Dell, Esquire, and presented the testimony of Brian Gelfand, who sponsored BLEW exhibits 1-4 and 6-11.  Verizon was represented by Susan Paiva, Esquire, and presented the testimony of Sherri D. Sebring and Sean J. Matthews, as well as Verizon exhibits 1 through 6.  The hearing resulted in a transcript of 153 pages.  

		At the beginning of the hearing, Verizon counsel acknowledged that the Commission’s Emergency Order had expired and that there was no order in place preventing Verizon from ceasing its services to BLEW.  See Ordering Paragraph 2 establishing a thirty-day period for the Emergency Order, which resulted in its expiration on February 7, 2010.  Verizon agreed to continue to provide its services during the present interim emergency order proceeding despite the absence of the legal restriction.[footnoteRef:2]  Tr. 8.   [2:  The Commission’s regulations provide for a hearing following the issuance of an ex parte emergency order upon the request of the party against whom the order is entered.  Under that provision, the hearing would be held within ten days, resulting in a recommended decision to be evaluated at the next public meeting.  52 Pa. Code § 3.4.  The Emergency Order here instead directed BLEW to either file a formal complaint or notify its customers of impending disconnection within thirty days, thus removing the case from the regulations regarding ex parte emergency orders and placing it into the realm of interim emergency relief, 52 Pa. Code §§ 3.6-3.11.  However, the Emergency Order directed these actions without providing the continued protection of the emergency order itself, thus necessitating BLEW’s filing of the petition for interim emergency relief pending the outcome of the complaint proceeding.  ] 


		On March 2, 2010, an Order was issued consistent with the regulation requiring the issuance of an order granting or denying interim emergency relief within fifteen days of its filing, 52 Pa. Code § 3.7, recommending denial of interim emergency relief. The parties subsequently withdrew the emergency proceeding, opting to proceed on the formal Complaint.  The record of the proceeding at Docket No. P-2009-2150008 is incorporated by reference into these consolidated cases. 

		On March 10, 2010, Verizon filed its Answer and New Matter as well as Preliminary Objections.  On March 22, 2010, BLEW filed its Answer to Preliminary Objections.  

		On March 1, 2011, I issued an Order granting the Preliminary Objections insofar as they seek to bar the enforcement of payment for bills which were not overdue at the time of the filing of the Complaint, and denying the Preliminary Objections insofar as they seek to dismiss the Complaints.  The remaining issue was set for prehearing conference by Notice issued March 15, 2011.

		On April 1, 2011, BLEW filed an Unopposed Motion for Continuance of Prehearing Conference, citing the desire to pursue negotiations and the agreement of Verizon.  The Motion sought a continuance which was granted as unopposed by Order dated April 1, 2011.  

		After several email assurances that the parties were continuing to negotiate, counsel for BLEW and both Verizon companies agreed that the matter should be set for hearing.  On September 30, 2011, a notice of further prehearing conference was issued setting the prehearing conference for Thursday, November 10, 2011.  Pursuant to request from counsel, the prehearing conference was rescheduled by notice issued October 4, 2011, for Tuesday, November 15, 2011.  

		On Monday, November 14, 2011, counsel contacted me and indicated that they had worked out a litigation schedule, subject to my approval, that they were not seeking any discovery modifications, and that they were willing to secure a conference bridge in order to conduct the prehearing conference by telephone.  In addition, they indicated that they are actively discussing settlement.

		As there were no other issues to be worked out between the parties or between counsel and presiding officer, both agreed to forego the actual prehearing conference and to have the scheduling order issued based on the information provided by email.  

		THEREFORE,

		IT IS ORDERED:

		1.	That the litigation schedule agreed upon between counsel is adopted as follows:

		BLEW Direct Testimony		February 13, 2012
		Verizon Rebuttal Testimony		April 13, 2012
		BLEW Surrebuttal Testimony	May 14, 2012
		Evidentiary hearing			June 12, 2012	

		2.	That the Commission’s regulations regarding discovery at 52 Pa. Code 
§ 5.342(d) are modified for the purposes of this proceeding to provide that objections to discovery are in lieu of answers, and not in addition to answers.  

		3.	That due dates are in-hand; service of discovery requests, testimony, exhibits and briefs may be by electronic means on the due date if transmission occurs before 4:00 pm and hard copies follow.  Oversize exhibits or photos or attachments may be served by hard copy only but must be sent by overnight mail if the submission is sent electronically on the due date.  Discovery served after 4:00 pm shall be deemed to be served the following business day.  

		4.	That discovery disputes may be resolved via telephone conference with the presiding officer without need of a motion to compel, although the propounding party may choose to file a formal motion to compel.

		5.	Testimony shall be served but not filed.  

		6.	One week prior to the start of the evidentiary hearings, the Complainant shall provide a completed witness listing and cross-examination grid to the presiding officer.  Parties shall complete the daily witness listing and cross-examination grid as developed by the Complainant.  

		7.	All parties are directed to comply with the provisions of 52 Pa. Code
§ 5.243(e) which prohibits the introduction of evidence during rebuttal or surrebuttal which should have been included in the case-in-chief or which substantially varies from the case-in-chief, unless the evidence is introduced in support of a proposed settlement.

		8.	Briefs must comply with 52 Pa. Code §§ 5.501 and 5.502.  

		

Dated: 	November 18, 2011			__________________________________
						Susan D. Colwell
					Administrative Law Judge
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