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ORDER CONSOLIDATING PROCEEDINGS
On June 10, 2010, the Pennsylvania Public Utility Commission’s (Commission’s) Bureau of Transportation and Safety (BTS) filed a complaint with the Commission against Adamo Limousine, Inc. (Adamo).  The Commission docketed this complaint at C-2010-2180666.  The complaint alleged that on September 9, 2009, Adamo had received an assessment of $8,880.00.  According to the complaint, Adamo failed to file objections to the assessment and failed to pay the assessment. The complaint asserts that by failing to pay the assessment, Adamo violated 66 Pa. C.S. §510(c).  The complaint requests that, unless Adamo pays the overdue assessment within twenty days of service of the compliant, the Commission issue an order cancelling the certificates of public it issued to Adamo.   
On June 24, 2010, Adamo’s chief financial officer filed a letter in response to the BTS complaint.  The letter states that Adamo objected to the assessment.  

The Commission’s Secretary issued a letter, dated October 7, 2010, stating that Adamo’s objection to the assessment was not timely filed and the full amount of the assessment was due.
By notice dated June 1, 2011, the Commission scheduled this matter for a hearing on July 12, 2011 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building in Harrisburg.  I issued a prehearing order on June 6, 2011, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements. 

By letter addressed to me, dated July 5, 2011, Adamo’s chief operating officer requested that I continue the matter due to vacation schedules.  The letter also stated that Adamo had contacted counsel for BTS and was attempting to settle the matter.  The letter stated that counsel for BTS did not object to the request for a continuance.  

I granted the request and by notice dated July 7, 2011, the Commission scheduled this matter for a hearing on August 24, 2011 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building in Harrisburg.    
By letter addressed to me, dated August 18, 2011, Adamo’s chief operating officer requested that I continue the matter.  The letter also stated that Adamo had contacted counsel for BTS and was attempting to settle the matter.

Rather than continue the hearing a second time, I converted the hearing to a telephonic prehearing conference.  I conducted the telephonic prehearing conference on August 24, 2011, as scheduled.  Participating in the telephonic prehearing conference were Anthony Onorata, Adamo’s chief operating officer, and David E. Screven, Esquire, counsel for BTS.    

At the prehearing conference, I directed Adamo to retain counsel and have that counsel enter an appearance.  N.T. 5-6  I warned Adamo that if it did not retain counsel, I could  not allow it to present testimony at an evidentiary hearing.  N.T. 5-6, 10-11  I also stated that if the matter were set for a further hearing, no further continuances would be granted.  N.T. 6  Since it appeared that the parties were having some difficulty meeting to discuss settlement, I left the telephone line open so that the parties could engage in settlement discussions after the prehearing conference concluded.  N.T. 7, 9, 13      
By email dated September 1, 2011, counsel for BTS indicated that Adamo had retained counsel and the parties were working to resolve the matter.   By email dated September 14, 2011, counsel for Adamo represented that the parties were working on a settlement that would encompass not only this case but also the subsequent year’s assessment.  Counsel for BTS concurred in this statement.  Based on these representations, I delayed scheduling the matter for further hearings.  

On September 14, 2011, BTS filed another complaint with the Commission against Adamo.  The Commission docketed this complaint at C-2011-2262621.  The complaint alleged that on September 15, 2010, Adamo had received an assessment of $6,304.00.  According to the complaint, Adamo failed to file objections to the assessment and failed to pay the assessment. The complaint asserts that by failing to pay the assessment, Adamo violated 66 Pa. C.S. §510(c).  The complaint requests that, unless Adamo pays the overdue assessment within twenty days of service of the compliant, the Commission issue an order cancelling the certificates of public it issued to Adamo. 

On October 25, 2011, Adamo filed a motion to consolidate the two complaints.  The motion alleges that the two complaints involve Adamo’s failure to pay its 2009-2010 and 2010-2011 assessments.  The motion states that the complaints involve the same parties and common issues of law.  The motion asserts that Adamo has contacted counsel for BTS and BTS does not oppose the motion.  The motion concludes that it would be more efficient to resolve the issues set forth in the two complaints in one consolidated proceeding.  The motion requests that the Commission enter an order consolidating the two complaints.
On November 9, 2011, BTS filed a letter stating that it did not oppose Adamo’s motion to consolidate.  Adamo’s motion is ready for decision.  For the reasons set forth below, I will grant the motion.

The Commission’s regulations pertaining to consolidation appear at 52 Pa. Code § 5.81, and state in relevant part:

§ 5.81. Consolidation.


(a) The Commission or presiding officer, with or without motion, may order proceedings involving a common question of law or fact to be consolidated. The Commission or presiding officer may make orders concerning the conduct of the proceeding as may avoid unnecessary costs or delay.

Whether to consolidate particular cases is left to the sound discretion of the Commission or the presiding officer.

The Commission or presiding officer have consolidated cases for adjudication; Re: Middletown Taxi Company, 50 PA PUC 263 (1976), for hearing; City of York v. York Telephone and Telegraph Co., 43 Pa PUC 240 (1967), and for briefing; Clepper Farms, Inc. v. Grantham Water Co., 41 Pa PUC 749 (1965), The Commission or presiding officer have refused to consolidate cases for any purpose.  Dopp v. Williamsburg Borough Dept. of Water and Sewer, 59 Pa PUC 25 (1984).

In deciding whether to consolidate certain cases, the Commission or presiding officer must first determine that the proceedings involve a common question of law or fact.  In such cases as Application of Philadelphia Electric Co., 43 PA PUC 781 (1968), Pa Public Utility Comm’n v. Bell Telephone Co. of Pennsylvania, 46 PA PUC 568 (1973) and Pa. Public Utility Comm’n v. Butler Twp. Water Co., 52 PA PUC 442 (1978), as well as those cited above, the Commission has established that considerations in addition to the presence of common questions of law or fact should also be evaluated in ruling on a motion to consolidate.  These other considerations include:

1. Will the presence of additional issues cloud a determination of the common issues?
2. Will consolidation result in reduced costs of litigation and decision-making for the parties and the Commission?

3. Do issues in one proceeding go to the heart of an issue in the other proceeding?

4. Will consolidation unduly protract the hearing, or produce a disorderly and unwieldy record?

5. Will different statutory and legal issues be involved?

6. Does the party with the burden of proof differ in the proceedings?

7. Will consolidation unduly delay the resolution of one the proceedings?

8. Will supporting data in both proceedings be repetitive?

No single consideration or group of considerations or the presence of a common question of law or fact is dispositive in determining whether to consolidate proceedings.  Rather, the Commission or presiding officer must evaluate all of these considerations and balance those favoring versus those disfavoring consolidating the proceedings.

After reviewing these considerations, I conclude that consolidating the two complaints here is appropriate.  Consolidating these two complaints will reduce the costs of litigating the proceedings for the parties and the Commission.  Consolidating these complaints will eliminate the need to present the same facts and legal arguments in two separate proceedings.  The common facts and questions of law between the two complaints here involve Adamo’s failure to pay its assessments.  It also appears that consolidating the two complaints will promote settlement of both complaints, which Commission policy promotes.  52 Pa. Code §5.231  For all of these reasons, consolidating these complaints for hearing and decision is warranted.  I will issue the following order.
ORDER
THEREFORE,

IT IS ORDERED:
1.
 That the complaint filed by the Pennsylvania Public Utility Commission’s  Bureau of Transportation and Safety against Adamo Limousine, Inc. at Docket No. C-2010-2180666 and the complaint filed by the Pennsylvania Public Utility Commission’s  Bureau of Transportation and Safety against Adamo Limousine, Inc. at Docket No. C-2011-2262621 are consolidated for purposes of hearing and decision pursuant to 52 Pa. Code §5.81 since they involve common questions of law and fact.
Date:
November 18, 2011
_______________________



David A. Salapa



Administrative Law Judge

C-2010-2180666 – Pennsylvania Public Utility Commission BUREAU OF TRANSPORTATION & SAFETY v. ADAMO LIMOUSINE, INC.

DAVID E SCREVEN ESQUIRE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Law Bureau
PO BOX 3265

HARRISBURG PA  17105

717- 787-2126

ANTHONY ONORATA

ADAMO LIMOUSINE LTD

1520 WALNUT STREET

ALLENTOWN PA  18102

610-820-5200
PAGE  
7

