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HISTORY OF THE PROCEEDINGS


On May 9, 2011, Kimberly Rhoads (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  Essentially, the Complainant alleged that she had a large back balance from a previous residence, and that she could not afford to pay the monthly payment arrangement of $254 or $975 and the current charges because she is a single mother.  She asked that the Commission establish a monthly affordable payment arrangement.  


Apparently, the complaint is an appeal of a decision of the Commission’s Bureau of Consumer Services (BCS), at BCS #002803924, dated April 8, 2011, which requires the Complainant to make a monthly payment of $815 on the arrearage of $9,778.25 and the budget amount of $180.


The Respondent filed an answer dated June 2, 2011 to the complaint, denying the material allegations of the complaint.  



On September 29, 2011, a hearing on the complaint was held.  At the hearing, the Complainant proceeded unrepresented.  She testified on her own behalf and introduced no exhibits.  The Respondent was represented by Dana Pirone Carosella, Esquire, who presented the testimony of one witness and introduced five exhibits into the record.



The record closed at the conclusion of the hearing on September 29, 2011.
FINDINGS OF FACT


1.
The Complainant is a Respondent customer.  She lives at 616 DeKalb Street, Bridgeport, PA, taking electric service (PECO Exhibit 1).



2.
Before, the Complainant lived at 86 Meadow Lane, Norristown PA and was also a Respondent customer (Formal Complaint Form).  


3.
The Complainant has lived at these addresses with an eight-year-old boy (N.T. 7).  


4.
Her gross annual household income is about $40,000 (from employment and child support), which, for a family of two, is between 250% and 300% of the Federal Poverty Level Guidelines (N.T. 7, 17, 18; 2011 Federal Poverty Level Guidelines).


5.
At both service addresses, the Complainant owed the Respondent $10,478 by September 2, 2011 (PECO Exhibit 1).  


6.
The Commission’s Bureau of Consumer Services requires the Complainant to pay monthly $815 on the arrearage of $9,778.25 and the regular budget bill of $180 (PECO Exhibit 5).  


7.
The Complainant has not kept several payment agreements (N.T. 12-15; PECO Exhibit 2).



8.
The Respondent offers to allow the Complainant to satisfy the debt by making an upfront payment of $4,000 and the remaining balance of $6,478 ($10,478 - $4,000) in 12 months ($539.83 or $6,478/12) (N.T. 19, 20; PECO Exhibits 1 and 5).
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 880 A.2d 523, 529 (2005).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In this ability-to-pay case, the Complainant has the burden of proving by a preponderance of the evidence that she is authorized to pay less than the amounts required by the BCS decision.


The Complainant testified that she did not contest the balance she owed the Respondent, but that she could not pay the amounts arranged by the Commission’s BCS:  the monthly payment of $815 on the arrearage of $9,778.25 and the budget bill of $180.     


The Respondent testified that the Complainant had defaulted on several payment arrangements, and that she did not make payments for a long period of time to allow the balance to accumulate.  Nevertheless, it proposed that for the Complainant to satisfy the balance, she must make an upfront payment of $4,000 and a monthly payment of $539.83 until the balance is paid in full.   


In part, Section 1405 (relating to payment agreements) of the Public Utility Code, 66 Pa. C.S. §1405, provides as follows:

   (a)  General rule.  –  The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits  established by this chapter.    

    (b)  Length of payment agreements. – The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

    (1)  Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.  

    (2)  Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

    (3)  One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.
    (4)  Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

    (c)  Customer assistance program. – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.  66 Pa. C.S. §1405(b)(1) and (c).


Section 1405 is a grant of authority.  Under this grant, the Commission is authorized to establish payment agreements between a public utility, customers, and applicants.  And depending on a customer’s level of gross monthly household income, the Commission can require a customer to resolve an unpaid balance from six months to five years.  A customer, who does not have a prior Commission payment arrangement and who is not enrolled in a Customer Assistance Program (CAP), is entitled to one established by the Commission.   Sayre v. UGI Utilities, Inc., Docket No. F-02292619 (Pa. PUC November 4, 2008).  


Here, Ms. Rhoads was not enrolled in any of the Respondent’s assistance programs and had a gross monthly income or an annual income which is between 250% and 300% of the Federal Poverty Level Guidelines for a household of two.  BCS correctly gave her 12 months in which to resolve the unpaid balance of $9,778.25:  the Complainant must pay $815 on the arrearage, and instead of paying the current monthly charges, she pays the budget bill.



Because the Commission has authority to establish only one payment agreement, without a change in income under 66 Pa. C.S. §1405(d), which the Complainant has not shown in the case, I strongly urge that Ms. Rhoads comply with the BCS determination because the Respondent might terminate her gas and electric services for nonpayment, or that she should avail herself of the Respondent’s offer to pay it $4,000 upfront and $539.83 a month until the balance is paid in full.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this complaint.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Kimberly Rhoads against PECO Energy Company at Docket No. F-2011-2240994 is dismissed for her failure to sustain her burden of proof.



2.
That the decision of the Bureau of Consumer Services in Kimberly Rhoads v. PECO Energy Company at BCS #002803924 is reinstated.

Date:          October 28, 2011      


____________________________________








Ky Van Nguyen








Administrative Law Judge  
� 	Section 332(a) of the Public Utility Code provides:





	(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.





� 	A budget bill is not a fixed amount and is the average cost of gas over a twelve-month period.  The amount of the bill may increase or decrease based upon a customer’s consumption.  The budget bill encourages conservation and prevents customers from sliding further into financial difficulties.  Jackson v. Philadelphia Gas Works, Docket No. C-20031729 (Pa. PUC February 4, 2005).
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