	BEFORE THE
	PENNSYLVANIA PUBLIC UTILITY COMMISSION



LaTanya Cain						:
:
v.						:		C-2010-2210400
:
Equitable Gas Company				:



INITIAL DECISION


Before
Conrad A. Johnson
Administrative Law Judge


HISTORY OF THE PROCEEDING


This Initial Decision dismisses, with prejudice, the Formal Complaint filed by LaTanya Cain (Ms. Cain or Complainant) against Equitable Gas Company (Equitable or Respondent) at Docket No. C-2010-2210400, because of her failure to appear and prosecute her Complaint at the hearing.

On November 12, 2010, Complainant filed a Formal Complaint against Respondent with the Pennsylvania Public Utility Commission (Commission).  Complainant alleged her gas was shut off for nonpayment.  She averred she was unable to meet the payment arrangements requested by Respondent.  As relief, she asked the Commission to provide her an affordable payment plan. 

Respondent filed an Answer and New Matter on December 7, 2010.  Equitable denied the material allegations of the Complaint and contended Complainant’s gas service was terminated because she defaulted on three prior payment arrangements extended by Respondent. Equitable alleged Complainant’s outstanding balance was $2,221.28.  In New Matter, Equitable asserted the Commission lacked jurisdiction to grant Complainant a payment plan.  As relief, Equitable asked for dismissal of the Complaint.

 By Notice dated September 28, 2011, the Commission informed the parties a hearing on the Complaint would be held at 10:00 a.m., on Tuesday, November 8, 2011, at Piatt Place, Suite 220, 301 5th Avenue, Pittsburgh, PA 15222.  Additionally, on September 30, 2011, the Prehearing Order issued in this case reminded the parties of the date, time, place and manner of the hearing.

On November 8, 2011, at approximately 10:00 a.m., the undersigned presiding officer convened the hearing in this matter.  Counsel for Respondent, Thomas S. Anderson, and his witness, Compliance Specialist Barbara Gula, were present for the hearing.  Complainant was not present for the hearing.  The hearing was recessed to provide additional time for Complainant to appear. 

The hearing was reconvened at approximately 10:25 a.m.  However, Complainant had not appeared to offer any testimony or documentary evidence.  Counsel for Equitable moved for the dismissal of the Complaint for Ms. Cain’s failure to prosecute her Complaint.  The motion was granted by the undersigned from the bench and the record closed.  This decision memorializes the granting of the motion for dismissal.

DISCUSSION

The Commission satisfied the requirement of affording Complainant with administrative due process, by providing timely notice of the hearing on the Complaint and the opportunity to be heard.  Schneider v. PA PUC, 479 A.2d 10 (Pa. Cmwlth. Ct. 1984).  The Commission’s September 28, 2011 Hearing Notice informing the parties of the place, day, date and time of the hearing in this case was mailed to Complainant at the address she provided on the Formal Complaint.  Additionally, the September 30, 2011 Prehearing Order mailed to the parties reminded them of the date, time, and place of the hearing.  The Prehearing Order also advised the parties that they could lose the case, if they did not take part in the hearing and present evidence.  Neither the Hearing Notice nor the Prehearing Order was returned by the United States Postal Service as undeliverable to the Complainant.

There is a presumption in the law that Ms. Cain received the Commission’s Hearing Notice and Prehearing Order.  Berkowitz v. Mayflower Securities, Inc., 317 A.2d 584 (Pa. 1974); Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959); Judge v. Celina Mutual Ins. Co., 449 A.2d 658 (Pa. Super. Ct. 1982); Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. Ct. 1997).

[bookmark: _GoBack]The hearing was called to order, as scheduled, at approximately 10:00 a.m.  Respondent’s attorney and witness were present; however, Complainant was not present for the hearing.  The hearing was briefly recessed and reconvened at approximately 10:25 a.m.  When the hearing reconvened, Complainant had not appeared.  At which point, Respondent moved for the dismissal of the Complaint.

The Prehearing Order issued in this case informed the parties of the procedure to follow if either wished to request a change in the scheduled hearing date.  A written request for changing the hearing date must be submitted no later than five days prior to the hearing.  No communication requesting a hearing change was received by the undersigned from Complainant in either an oral or written form.  Additionally, the Commission’s file in this case does not contain any communication from Ms. Cain requesting a continuance of the scheduled hearing.

Once timely notice of a hearing and the opportunity to be heard has been provided, it is then the responsibility of the parties to be present and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106, entered October 25, 1993.  When a complainant fails to appear for a scheduled hearing, the complaint is to be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892, entered December 26, 1995, and Darling v. Philadelphia Electric Company, Docket No. F-00161139, entered November 16, 1993.


ORDER

THEREFORE,

IT IS ORDERED:  

1.	That the motion of Equitable Gas Company for the dismissal of the Complaint filed against it by LaTanya Cain at Docket No. C-2010-2210400 for the failure of Ms. Cain to appear and prosecute her Complaint at the hearing on November 8, 2011, is granted.

2.	That the record in this case is closed.

3.	That the Complaint of Complainant LaTanya Cain against Respondent Equitable Gas Company at Docket No. C-2010-2210400 is dismissed, with prejudice, for the failure of Complainant to prosecute her Complaint.
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