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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Petition and Complaint to Stay the Modification of PPL Electric Utilities Corporation’s (PPL) Universal Service and Energy Conservation Plan for 2011 through 2013 filed on November 22, 2011 (Complaint), by Ms. Lorrie Koons (Complainant) and PPL’s Answer to the Petition and Complaint filed on or about November 29, 2011.  

History of the Proceeding

On December 21, 2010, this Commission entered an Opinion and Order in Pennsylvania Public Utility Commission, et al. v. PPL Electric Utilities Corporation, 
R-2010-2161694, which, inter alia, approved a Joint Petition for Partial Settlement filed in that proceeding.  Among the terms of the approved partial settlement was a provision which permitted PPL to implement a CAP Plus program as part of its Universal Service Plan.  See, Joint Petition for Partial Settlement filed August 26, 2010, at Docket No. 
R-2010-2161694 at ¶ 30.  

When the Joint Petition for Settlement was approved in the R-2010-2161694 Docket, PPL’s Universal Service and Energy Conservation Plan for the period of 2011 through 2013 was being litigated at this Docket.  PPL did not include the CAP Plus program in the compliance filing made pursuant to the December 21, 2010 Order.  Rather, PPL intended to include the CAP Plus program description in its compliance filing at this Docket.  On May 5, 2011, the Commission entered its Order in this proceeding which approved the Joint Petition for Settlement of all issues in this proceeding.  PPL inadvertently failed to include the CAP Plus program in its compliance filing made in response to the Commission’s May 5, 2011 Order.  PPL Answer at ¶¶ 15-19, 27-29.

		On or about November 3, 2011, PPL filed a revision to its tariff provisions which address PPL’s Universal Service and Energy Conservation Plan.  The purpose of the revision was to give effect to, and comply with, the Commission’s approval of PPL’s CAP Plus program.  PPL Answer at ¶¶ 14 – 15.  Pursuant to that tariff revision, PPL will implement its CAP Plus program beginning December 1, 2011.

		On November 22, 2011, the Complaint was filed.  The relief requested includes a request that the Commission stay the implementation of PPL’s CAP Plus program, require PPL to file an amended Universal Service Plan and grant formal hearings on the issues.  Complaint at 8.  On November 29, 2011, PPL filed an Answer to the Complaint which denied all material allegations.  Through its Answer, PPL also specifically responded to the Complainant’s request for a stay.

Discussion

		As noted above, the Complainant has requested both a stay of PPL’s proposed implementation date of the CAP Plus program previously approved by this Commission, as well as formal hearings on the issues raised in the Complaint.  At this time, we will only consider the Complainant’s request for a stay.  The balance of the Complaint will be referred to the Office of Administrative Law Judge for such further proceedings as are appropriate.

Legal Standards

The Commission has adopted the standards set forth in Pennsylvania Public Utility Commission v. Process Gas Consumers Group, 502 Pa. 545, 467 A.2d 805 (1983) (Process Gas), in reviewing petitions which seek a stay.  See, e.g., Joint Application of Pennsylvania-American Water Company and Thames Water Aqua Holdings GmbH, Docket Nos. A-212285F0096 and A-230073F0004 (Order entered May 9, 2002).  In order to meet the standards set forth in Process Gas, a petitioner must:

1.  Make a strong showing that he is likely to prevail on the merits;
2.  Show that without the requested relief, he will suffer irreparable injury;
3.  Show that the issuance of a stay will not substantially harm interested parties in the proceedings;
4.  Show that the issuance of a stay will not adversely affect the public interest.

502 Pa. at 552-553, 467 A.2d at 808-809.  The Process Gas decision also provides that, when the other three factors strongly support the grant of a stay, a petitioner may succeed if he makes a substantial case on the merits.  502 Pa. at 553, 467 A.2d at 809.

Positions of the Parties

		The Complainant alleges that PPL has provided no information from which one could determine whether or not the CAP Plus program at issue is in compliance with Commission Orders and Policy Statements.  Complaint at ¶¶ 30-33, 39-40.  The Complainant further alleges that the issue of whether a CAP Plus program design violates state and federal LIHEAP policy and law is now pending before the Commission in the matter of Pennsylvania Public Utility Commission, et al., v. Columbia Gas of Pennsylvania, Inc., Docket No. R-2010-2215623.  Id. at ¶ 34.  The Complainant also alleges that PPL’s proposed CAP Plus program is not consistent with the Joint Settlement recently approved at this Docket by Order entered May 5, 2011.  Complaint at ¶¶ 35-38.   For the foregoing reasons, Complainant requests that the December 1, 2011 implementation date be stayed.

		PPL responds and first observes that the Complainant has failed to address the specific Process Gas standards applicable to a determination of whether to grant a stay.  PPL Answer at 1.  PPL argues that the CAP Plus program involved in this matter has already been approved by the Commission and PPL is required to implement that program pursuant to the Commission’s Order entered on December 21, 2010, at Docket No. R‑2010-216194.  On that basis, PPL states that it is unlikely that the Complainant will prevail on the merits, the first standard to be considered under Process Gas.  Id. at 2.

		PPL also argues that the Complainant will not suffer irreparable harm in the event the stay is not granted.  PPL notes that the Complainant is a current CAP customer.  Accordingly, under the CAP Plus program design to be implemented on December 1, 2011, PPL states that the Complainant’s CAP bill will be increased by $8 per month.  PPL Answer at 2.  PPL also states that a grant of a stay will substantially harm PPL.  PPL alleges that it “has invested hundreds of thousands of dollars in system programming, testing and training to implement CAP Plus as required by the 2010 base rate settlement.”  Id.  PPL also argues that a grant of the requested stay will adversely affect the public interest because it will prevent PPL from implementing a program already approved by this Commission as being in the public interest.  Id.

Disposition

We will deny the request for a stay.  We conclude that the Complainant has failed in every respect to address and satisfy the Process Gas standards for the grant of a stay.  For purposes of reviewing the request for a stay only, we find that the Complainant has failed to make a strong showing that she is likely to succeed on the merits.  We are persuaded by PPL’s arguments here that a CAP Plus program was approved both in the Commission’s Order entered on December 21, 2010, at Docket No. R-2010-2161694, and by its Order entered on May 5, 2011, in this proceeding.  We are also persuaded that the Complainant will not suffer irreparable harm in the absence of a stay.  In the event the Complainant succeeds with her Complaint, PPL would be required to make appropriate adjustments and the Complainant would be made whole as a result.  

Conversely, we find that PPL will be harmed by the grant of a stay.  PPL has moved forward in reliance on prior Commission approvals of a CAP Plus program.  PPL’s personnel and systems are now prepared to move to implement the CAP Plus program on December 1, 2011.  Clearly, PPL will be required to incur additional expense to stop that process at this late date.  Given the Complainant’s failure to adequately address the Process Gas standards, the Complainant has given us no reason to put PPL in that position.

Our review of the Complaint and Answer in this matter indicates that there are material issues of fact and law involved.  At the core is whether PPL’s CAP Plus program is in compliance with the applicable Commission Orders noted herein.  That determination is best left to the Office of Administrative Law Judge as it moves the complaint proceeding through our normal process.  However, we find that the Complainant has failed to meet the applicable standards set forth in Process Gas for the grant of a stay in this matter.  Accordingly, the request for stay is denied.

Conclusion

For the foregoing reasons, we will deny the request for stay filed by Ms. Lorrie Koons on November 22, 2011, at this Docket and refer Ms. Koons’ Complaint to the Office of Administrative Law Judge; THEREFORE,

IT IS ORDERED:

1.  	That the request for stay filed by Ms. Lorrie Koons on November 22, 2011, at this Docket is denied.
	
		2.  	That the Complaint filed on November 22, 2011, and the Answer filed on November 29, 2011, in this proceeding are hereby referred to the Office of Administrative Law Judge for such additional proceedings as are appropriate.  
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