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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Elizabeth H. Barnes, issued herein on June 28, 2011.  We exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  Exceptions were subsequently filed.  No Replies to Exceptions were filed.

Background

In the Initial Decision, the instant Complaint is referred to as 
“Complaint 4,” because the Complainant has filed three prior complaints against the Respondent.  For the sake of consistency, we will adopt the same nomenclature.

On July 6, 2009, Mark Mazza (Complainant) filed a Complaint with the Commission against PECO Energy Company (PECO or Respondent), which was docketed at No. C‑2009‑2118230.  That Complaint, referred to here as Complaint 1, alleged that in June 2009, PECO improperly terminated Complainant’s service without notice.  Complainant also requested a payment arrangement.  

On July 22, 2009, the Complainant filed another Complaint with the Commission against the Respondent, which was docketed at No. C‑2009‑2120401.  This Complaint will be referred to here as Complaint 2.  Complaint 2 raised the same issues raised in Complaint 1.
 
Complaints 1 and 2 were consolidated for hearing.  An initial hearing was held on April 13, 2010, and a second hearing was held on June 15, 2010.   On August 17, 2010, ALJ Angela Jones issued an Initial Decision ordering the Complainant to make monthly payments consisting of his current bill plus one twenty-fourth (1/24th) of the balance accrued on his account, beginning with the first billing due date following the entry of a final Commission Order in the case.  ALJ Jones further ordered that, if the Complainant does not keep the payment schedule stated in the Order, PECO was authorized to suspend or terminate his service in accordance with the Code and the Commission’s Regulations.  Mark Mazza v. PECO Energy Company, Docket Nos. 
C-2009-2118230 and C-2009-2120401 (Initial Decision entered August 17, 2010) at 18.  
  

On September 29, 2010, the Complainant filed Exceptions.  On 
December 6, 2010, the Commission denied the Exceptions and adopted the Initial Decision of ALJ Jones.  The Complainant appealed this final order and it is currently pending before the Commonwealth Court of Pennsylvania at Docket No. 2606 CD 2010, Mark Mazza v. Pennsylvania Public Utility Commission.

On April 19, 2010, the Complainant filed another Complaint with the Commission against the Respondent, which was docketed at No. C-2010-2171324.  This Complaint will be referred to here as Complaint 3.  This Complaint concerned a ten-day shut-off notice that PECO issued on March 26, 2010.  Complainant alleged it was improper for PECO to issue a termination notice while Complaints 1 and 2 were still pending.  PECO filed an Answer and Preliminary Objections.  PECO’s Preliminary Objections alleged that the facts and issues raised by Complaint 3 were the subject of exhibits and testimony during the hearing on Complaints 1 and 2, which had not yet been decided by the ALJ.  The Preliminary Objections asserted that Complaint 3 should be dismissed due to the pendency of the prior proceeding.  

On June 1, 2010, the Complainant filed a response to the Respondent’s Preliminary Objections.  According to the Complainant, Complaint 3 involved new issues and facts different from the prior complaints.  The Complainant asserted that the issue in that Complaint was whether the Respondent can issue a termination notice and terminate service while the prior complaints are pending and not yet adjudicated.  

In his Initial Decision at Docket No. C-2010-2171324, issued on 
June 2, 2011, ALJ David Salapa sustained the Preliminary Objections.  He found that all three complaints address the same issues:  PECO’s alleged improper termination of service and refusal to enter into a payment arrangement.  He also found that all three complaints requested the same relief:  that the Commission order PECO to enter into a payment arrangement with him and order PECO to pay a civil penalty for improperly attempting to terminate service.  As a result, ALJ Salapa dismissed Complaint 3, and directed that the record in that proceeding be marked closed.  No Exceptions were filed, and that Initial Decision became final by Order of the Commission entered on 
July 15, 2011.

Procedural History

On April 4, 2011, the Complainant filed Complaint 4 with the Commission.[footnoteRef:1]  Complaint 4 alleged that the Complainant received improper and insufficient notice that his utility service was being terminated.  Complaint 4 further stated that: “[t]he notice includes charges for a bill that is not due yet.  No payment agreement was offered, nor was I contacted by phone to address the issue.  PECO shut off policy violates due process and equal protection federal and state laws and discriminates against me because I have no income and am unemployed.”  Complaint at 6.  [1:      The Complainant filed another Complaint on April 5, 2011, that appears to be identical to the Complaint filed on April 4, 2011.  For the purposes of this proceeding, these two complaints are consolidated and hereinafter referred to as Complaint 4. ] 


The Complainant sought relief of injunction or judgment precluding the shut off.  He requested that PECO be required to contact him and make all possible attempts to resolve or compromise the dispute.  Further, the Complainant requested that PECO be required to provide phone and letter notice of any shut off plans, or alternatively, to place him in a program because he has no income and is unemployed.  He requested that PECO be fined and penalized for unfair and discriminatory practices and for insufficient and improper notice of shut-off.  Complaint at 7.  The Complainant further alleged that he called PECO on March 30, 2011, to talk about the termination, but PECO did not return the call.  Complaint at 8.

In an apparent attempt to supplement Complaint 4, the Complainant filed another Complaint on May 4, 2011, which was included in the record in this proceeding.  This Complaint will be referred to here as the Supplement.  Complainant attached to the Supplement a 10-day shut-off notice issued by PECO on March 24, 2011.  Complainant explains in the Supplement that this shut-off notice is the notice he was contesting in Complaint 4.  The Supplement also alleged that Complainant received a 72-hour shut-off notice from PECO on May 2, 2011, and that this notice was illegal, untimely, and insufficient because Complaint 4 was pending at the time.  Complainant further alleged that PECO sent a representative to his house to shut off service on April 12, 2011, which Complainant also alleged was improper in light of the pending complaint.  Supplement at 6.

On May 4, 2011, the Respondent filed an Answer and Preliminary Objections to Complaint 4.[footnoteRef:2]  The Preliminary Objections, however, contained an incorrect docket number (No. C-2010-2171324).  Consequently, on May 12, 2011, the Respondent re-filed its Preliminary Objections.  On May 24, 2011, the Complainant filed Responses to PECO’s Preliminary Objections. [2:      We note that, contrary to the Complainant’s assertions, PECO properly filed both an Answer and Preliminary Objections.  52 Pa. Code § 5.101(d) states, in pertinent part:  “Except as provided for in subsection (e) [which is not relevant here], the filing of preliminary objections may not eliminate the requirement to file an answer to the complaint or other initiating pleading.”] 


On June 28, 2011, ALJ Barnes recommended, inter alia, that PECO’s Preliminary Objections be granted and that the Complaint be dismissed with prejudice.  I.D. at 10.  The Complainant filed his Exceptions on August 10, 2011.  

Discussion

Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  
University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

Procedural Matters

The Complainant’s Exceptions to the Initial Decision were not timely filed.  Exceptions were due by July 18, 2011, and the Complainant filed his Exceptions on August 10, 2011.  Nevertheless, the Initial Decision did not become final because we requested review of the ALJ’s decision pursuant to 66 Pa. C.S. § 332(h). 

Our Regulation at 52 Pa. Code § 1.2(a) allows us to disregard a defect of procedure that does not affect the substantive rights of the parties.  Considering that the case was already being reviewed by the Commission, and that the Respondent had an opportunity to respond to the Exceptions, we fail to see how the substantive rights of the Respondent are affected by our consideration of the Exceptions.   In the interest of the just, speedy and inexpensive determination of this proceeding, we will consider the Exceptions.

Legal Standards

The rules regarding preliminary objections are simple and specific:

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).  

Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 
1994 Pa. PUC LEXIS 69 (July 18, 1994).  When considering the preliminary objection, the Commission must determine:

. . . whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P.J.S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).

Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 
836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).  

Additionally, in considering preliminary objections, the Commission may not rely upon the factual assertions of the moving party, but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  In this case, the Commission must view the Complaint in the light most favorable to the Complainant, and should dismiss the Complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors, supra.  Only the facts in the Complaint and the Response to Preliminary Objections can be presumed to be true in order to determine whether recovery is possible.
  
Positions of the Parties

In its Preliminary Objections, PECO averred that Complaint 4 should be dismissed as there were three other open actions regarding the same issues and service.  As above noted, Complaints 1 and 2 are currently the subject of litigation before the Commonwealth Court.  Complaint 3 was dismissed by Initial Decision of ALJ Salapa in his Initial Decision issued on June 2, 2011.

In his response to PECO’s Preliminary Objections, the Complainant contended that, in the instant Complaint, he asserted new actions and/or behavior by PECO regarding the sufficiency, legality and timeliness of shutoff of its termination notices.  Further, contended the Complainant, the instant Complaint alleged inaction by PECO to address the resolution of the matter.  Finally, the Complainant alleged that PECO attempted a shutoff, without affording him due process, even after he had delivered his Complaint to the Commission and notified PECO of the Complaint.  Response at 2.

ALJ’s Decision

ALJ Barnes applied the doctrine of lis pendens, which states that a party has a valid defense in one proceeding when the parties, the causes of action, and the relief sought are the same as in another, on-going proceeding.  I.D. at 7.  The ALJ found that all three prongs of the test are satisfied in this case, and so dismissed Complaint 4.  Id. at 8.  

Exceptions

The Complainant’s Exceptions contend, inter alia, that the Initial Decision violates his federal and state constitutional rights, violates state and federal law, and constitutes an abuse of discretion.  Exceptions at 1.  The Complainant’s Exceptions also challenge ALJ Salapa’s Initial Decision dismissing Complaint 3.[footnoteRef:3]  The Complainant also argues that the Initial Decision went beyond the relief requested in the Preliminary Objections by precluding him from filing further complaints with the Commission regarding arrearages for his electric service, until such time as his account is paid in full.  Id. at 2.  [3:      These arguments are essentially Exceptions to that decision, which cannot be entertained here.] 


Disposition

For the reasons set forth below, we shall reverse the Initial Decision and remand for such further proceedings as may be warranted.  

As stated above, the Respondent’s Preliminary Objections may only be granted if it is clear that no recovery or relief is possible.  Any doubt must be resolved in favor of the Complainant.  Further, the Commission must accept as true the well-pleaded material facts of the Complainant.

We cannot conclude that the three prongs of the lis pendens doctrine have been met in this case because the causes of action are not identical.   In Complaints 1 and 2, the Complainant alleged that in 2009, PECO improperly terminated the Complainant’s service without notice and requested a payment arrangement.  In Complaint 3, the Complainant contested a 10-day termination notice that PECO issued on March 26, 2010, while Complaints 1 and 2 were still pending.  Complaint 4, filed April 4, 2011, contends that a shutoff notice issued by PECO was improper and insufficient.  Complaint 4 at 1-2.  While Complaint 4 does not clearly indicate the date of the alleged improper notice, the Supplement filed May 4, 2011, clarifies that Complainant was referring to a 10-day shut off notice issued by PECO on March 24, 2011.  In addition, the Supplement contests a 72-hour shut off notice issued by PECO on May 2, 2011, while Complaint 4 was pending.  

Moreover, the Complainant’s response to PECO’s Preliminary Objections states:

The current complaint asserts new actions and/or behavior by [PECO] regarding sufficiency, legality and timeliness of shutoff or termination notices.  Further, complaints allege new facts by [PECO] of recent activity pertaining to improper or insufficient termination of services efforts and improper attempts to terminate services at complainant’s property.   


Response to Preliminary Objections at 2 (typographical errors corrected).  We must accept these allegations as true.

Complaint 4 is not barred by Complaints 1-3 to the extent that Complaint 4 concerns different events.  We do not believe that the ongoing litigation about the propriety of actions taken in 2009 and 2010 precludes the Complainant from challenging actions taken by PECO in 2011.  Since Complaint 4 does not concern the same events as those involved in Complaint’s 1-3, we cannot grant the Preliminary Objection.

We find that this case is similar to Anderson v. PECO Energy Company, Docket No. C-2009-2136754 (Order entered May 20, 2011).  That case involved a Judgment on the Pleadings, filed by the same utility involved in the instant case, contending that the complainant’s bill dispute was barred by the doctrines of res judicata and collateral estoppel.  The ALJ agreed, finding that the complainant had previously litigated a bill dispute with the respondent.  We reversed, in part, because the complainant contested bills in the second proceeding that were not contested in the first proceeding.  To the extent that the instant Complaint concerns a different set of facts than those involved in the prior cases, the Complaint is not barred by the prior litigation. 

Finally, we note the following language from pages 8-9 of the Initial Decision:

The record in this case highlights a disturbing trend in Complainant’s use of the Commission’s informal and formal proceedings to avoid paying his electric bills while evading the Company’s termination procedures.  The Commission has on occasion precluded a party from filing further informal and formal complaints when the party has been an abuser of the system.  Recently, in Sheri Seidenstricker v. Metropolitan Edison Company, Docket No. F‑2008‑2019388 (Final Order entered July 28, 2009), the Commission adopted the Administrative Law Judge’s Initial Decision which, inter alia, ordered that complainant be precluded from filing further informal and formal complaints pertaining to the same account until such time as the current balance on that account was paid in full, after finding that complainant had abused the system by using its provisions to prevent termination of service over the course of many years while receiving electric utility service from respondent and accruing a large outstanding balance.  Similarly, in the instant case, I find Complainant should be precluded from filing further informal and formal complaints pertaining to his electric account (Account No. 72730-01005) for the service address of 
1271 Farm Rd., Berwyn, PA 19312, until such time as the current balance on his account is paid in full.

Although we believe the ALJ erred by dismissing Complaint 4 on Preliminary Objections, we share the ALJ’s concern about the potential misuse of the Commission’s litigation process.  We remind the Complainant that he is required to pay undisputed amounts during the pendency of the complaint process.  
52 Pa. Code § 56.181.  In addition, we remind the Complainant of our authority to impose sanctions in an appropriate case.  In particular, we draw the Complainant’s attention to 52 Pa. Code § 1.35(c), which states, in pertinent part:

(1) The signature of the individual signing a document filed with the Commission constitutes a certificate by the individual that:

*			*			*

(iii)	The document is well grounded in fact and is warranted by existing law or a good faith argument for the extension, modification or reversal of existing law, to the best of the individual’s knowledge, information and belief formed after reasonable inquiry.

(iv)	The document is not interposed for an improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation.

(2) If a document is signed in violation of this subsection, the presiding officer or the Commission, upon motion or upon its own initiative, may impose upon the individual who signed it, a represented party, or both, an appropriate sanction, which may include striking the document, dismissal of the proceeding or the imposition of civil penalties under section 3301 of the act (relating to civil penalties for violations).

Additionally, in an effort to expedite the resolution of this case, we request that the ALJ issue an initial decision on remand within 120-days of the issuance of this order.  

Conclusion

We have reviewed the record as developed and the Initial Decision in this proceeding.  For the reasons set forth above, we shall reverse the ALJ’s Initial Decision and remand this matter for such further proceedings as may be warranted, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Mark Mazza on August 10, 2011, to the Initial Decision of Administrative Law Judge Elizabeth H. Barnes, are granted in part and denied in part.

2.	That the Initial Decision of Administrative Law Judge 
Elizabeth H. Barnes, issued on June 28, 2011, herein is reversed, consistent with this Opinion and Order.

3.	That the Preliminary Objections filed by PECO Energy Company at Docket No. C-2011-2235775 are denied, consistent with this Opinion and Order.



		4.	That this proceeding is remanded to the Office of Administrative Law Judge for such further proceedings as may be warranted.

[image: ]							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  December 1, 2011
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