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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions and Request for Oral Argument of Gregory Berry (Complainant), filed on June 9, 2011, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Angela T. Jones, issued May 20, 2011, in the above-captioned proceeding.  Philadelphia Gas Works (PGW or Company) filed Reply Exceptions on June 20, 2011.

History of the Proceeding

		On February 27, 2010, the Complainant filed a Formal Complaint (Complaint) with the Commission against PGW, wherein he alleged that there were incorrect charges on his bill.  The Complainant averred that he was charged for usage for which he was not responsible and requested that the Commission remove the disputed charges from his bill, including the security deposit plus interest on the security deposit.  Attached to the Complaint was a twelve-page “Brief in Support of Customer’s Complaint” in which the Complainant opined that PGW has no statutory authority to conduct itself in the manner it did and that PGW’s conduct violated the utility’s obligation to act in good faith, honesty and fair dealing.  The Complainant claimed that he was never billed during the period of the disputed charges.

		On March 18, 2010, the Complainant copied the Commission on a letter he sent to PGW demanding the Company to cease and desist from collections activity while his Complaint is pending, including filing a municipal lien against his property.  The Complainant opined that PGW is in violation of several Pennsylvania statutes and that any further collection activity on his account while his Complaint is pending will amount to a willful and purposeful violation of the law.  If this activity continued, the Complainant stated he is prepared to file a lawsuit against PGW seeking: (1) preliminary and permanent injunctions, (ii) compensatory damages for stress, damage to his reputation and goodwill, and so on, (iii) compensatory damages for the harm the record of the lien will cause to his future business transactions, and (iv) punitive damages large enough to force PGW to stop its willful disregard of the law.

		On March 30, 2010, PGW filed an Answer to the Complaint denying most of the allegations within the Complaint but admitting that it requested a security deposit from the Complainant, that it left a seventy-two hour termination notice at the service address and that it did not send the Complainant monthly bills.  In its Answer, PGW indicated that it did not have an active account for the Complainant for the period beginning August 16, 2007 through April 14, 2008, and that is why the Complainant did not receive monthly bills. 

		Pursuant to 52 Pa. Code § 5.102, the Complainant filed a Motion for Judgment on the Pleadings (JP Motion) on April 1, 2010.  The Complainant contended that PGW failed to answer the Complaint in compliance with 52 Pa. Code §§ 5.61(b)(1) and (b)(2).  The Complainant alleged that the Company failed to state the nature of its defense and the matter of law relied upon pursuant to 52 Pa. Code § 5.61(b)(4) and, therefore, the Complainant contended that PGW waived its defenses.  The Complainant requested that the Commission render a judgment as a matter of law in his favor, and reverse all charges from October 2007 to April 2008, including the security deposit, plus interest on the security deposit, and all subsequent late fees and interest charges.  

		On April 22, 2010, PGW answered the Complainant’s JP Motion.  In its Answer, PGW contended that the Complainant’s JP Motion failed to meet the criteria for a grant of a judgment on the pleadings on all counts under 52 Pa. Code § 5.102(d) as the pleadings are replete with many issues of material fact concerning the reasons for PGW’s inability to issue a bill to the Complainant for gas service from the period from 
August 16, 2007, through April 14, 2008.  PGW also denied violating any duty of good faith, honesty or fair dealing and any provision of the Pennsylvania Administrative Code.

		On May 13, 2010, pursuant to 52 Pa. Code § 5.63(b), the Complainant filed a Reply to New Matter he believed was raised in PGW’s Answer to his JP Motion.  The Complainant alleged that PGW had attempted to correct the deficiencies of its original Answer by raising new defenses and as a result, he is required to reply to the New Matter.  The Complainant averred that the New Matter is irrelevant to his JP Motion and requested that the Commission deny PGW’s attempt to amend its Answer to his Complaint and that it grant his JP Motion.

		By Order issued September 1, 2010, ALJ Jones denied the Complainant’s 
JP Motion and permitted PGW to amend its Answer to the Complaint pursuant to 
52 Pa. Code § 5.101(e).  The ALJ found that the Complainant erred in that the proper vehicle for raising issues related to non-compliance with the Commission’s regulations governing an answer is a preliminary objection, not a motion for judgment on the pleadings.  The ALJ stated that, if PGW chose to amend its Answer, it would be due on or before close of business September 13, 2010.

		On September 13, 2010, PGW filed an Amended Answer to the Complaint claiming that it placed the gas usage at the Complainant’s address in a placeholder account beginning August 16, 2007.  According to PGW, this was done to determine who would bear ultimate responsibility for usage at that address.  PGW averred that, after it had determined that the Complainant was using gas service at the address, it considered the Complainant a “user without contract”.  PGW claimed it then billed the Complainant for gas service during the period from August 16, 2007, through April 14, 2008, because the Complainant resided at the service address without contract and without paying a security deposit.  PGW requested that the Commission find against the Complainant.  

		On September 13, 2010, the Complainant filed a Motion for Reconsideration of the Order Denying the Complainant’s Motion for Judgment on the Pleadings wherein the Complainant contended that no material facts are disputed.  The Complainant also asserted that there is no statutory authority to place him in “user without contract” status.

		On September 23, 2010, PGW filed an Answer to the Complainant’s Motion for Reconsideration wherein it averred that the Motion for Reconsideration restates the Complainant’s arguments from his Motion for Judgment on the Pleadings, and fails to meet the criteria for the grant of reconsideration under 52 Pa. Code § 5.572 because it fails to raise new or novel arguments not previously considered.

		On September 27, 2010, PGW propounded Interrogatories and Requests for Production of Documents on the Complainant.
		On October 4, 2010, the Complainant filed a letter requesting that he be allowed to amend his Complaint to drop his minor cause of action of improper security deposit and to concentrate on the statutory justification for the “user without a contract” status and the duty for the Company to mitigate damages regarding timely billing for usage.  The Complainant also requested that the ALJ provide a “trial plan” as guidance to the issues raised and the procedure to argue those issues.  Also, on October 4, 2010, the Complainant filed Objections and Responses to PGW’s Interrogatories and Requests for Documents.  Furthermore, on October 4, 2010, the Complainant propounded Interrogatories and Requests for Production of Documents on PGW.

		On October 8, 2010, PGW filed a Motion to Compel the Complainant to Answer Discovery Requests objected to by the Complainant.

		On October 11, 2010, the Complainant filed an Answer to PGW’s Motion to Compel.

		By letter dated October 14, 2010, PGW agreed that a “trial plan” as requested by the Complainant would be helpful to provide clarity of the issues to be addressed at the scheduled evidentiary hearing.

		On October 20, 2010, a telephonic prehearing was held before ALJ Jones to address the relevant issues to be pursued in this case.  The ALJ denied the request of the Complainant to reconsider his JP Motion and addressed PGW’s Motion to Compel.

		On October 29, 2010, a hearing was held before ALJ Jones.  The Complainant appeared pro se, and PGW was represented by counsel.  The Complainant testified on his own behalf and introduced three exhibits into the record.  The Respondent presented the testimony of one witness and introduced six exhibits into the record.

		PGW and the Complainant timely filed Main Briefs on December 21, 2010.  The Complainant timely filed a Reply Brief on January 6, 2011.  PGW submitted a letter stating it would exercise its option not to file a Reply Brief.  PGW stated it will rely on its Main Brief, the evidence of record, the applicable sections of the Pennsylvania Public Utility Code and the Commission’s policies and case law governing a jurisdictional utility’s treatment of a “user without contract.”

		By e-mail dated January 11, 2011, the Complainant requested permission to amend his Reply Brief.  PGW responded to the e-mail on the same date and objected to the request.  By Order issued January 21, 2011, the ALJ acknowledged and denied the Complainant’s request.

		As noted, on May 20, 2011, ALJ Jones’ Initial Decision was issued, whereby she recommended that the Complaint be dismissed.  The ALJ also recommended that the Complainant is responsible to pay PGW the undisputed amount of $2,729.42 for gas usage during the period of October 29, 2007 through May 6, 2008, at 2326 Reed Street, Philadelphia, Pennsylvania within thirty days of entry of the Commission Order in this proceeding.  The Complainant filed Exceptions and a Request for Oral Argument on 
June 9, 2011.  PGW filed Reply Exceptions on June 20, 2011. 

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992). 

The ALJ made forty-seven Findings of Fact and reached ten Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, it is noted that any issue or exception that we do not specifically discuss shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).

		In her Initial Decision, the ALJ noted the following undisputed facts:

(1) Complainant called on October 29, 2007, to put gas service in his name but discontinued call when he was told he had to pay a security deposit of $365.  Tr. 89.

(2) Complainant did not pay the security deposit for gas service until April 14, 2008.  Tr. 132, 145-46.

(3) Complainant occupied the service address and used gas from October 2007 through April 2008 but did not pay for his gas usage.  Tr. 49-50, 52.

(4) Complainant did not pay the gas bill from Respondent for gas usage from October 29, 2007, through May 6, 2008, for an outstanding balance of $2,729.42.  Tr. 75-76,           PGW Exh. 2, 3 and 5.

(5) Respondent knew of the gas usage at the service address from October 2007 through April 2008 and chose to account for the amount to be billed for the usage in a placeholder account.  Tr. 151-54, 163-70, PGW Exh. 6.

(6) Respondent did not bill Complainant for the gas usage from October 2007 through April 2008 until May 7, 2008.  152, PGW Exh. 2 and 3.

I.D. at 13.  The ALJ determined that the Complainant knowingly used gas service without completion of his contract with the Company.  The ALJ also found that, under the circumstances, it was reasonable for PGW to treat Complainant as a “user without contract.”[footnoteRef:1]  The ALJ noted that it was the Complainant who caused the termination of the application process and who later communicated that he would contact the Company when he desired its service.  According to the ALJ, the Complainant cannot now complain that the Company should have billed him when the Company had not been able to confirm that he was the appropriate person to bill.  Additionally, the ALJ stated that the Complainant had stated that he would contact the Company when he desired service and that this statement implied that the Complainant did not yet desire service and that he was aware that the application process was not complete.  I.D. at 15-16. [1: 	A “user without contract” is defined as “a residential occupant who has not engaged in self-turn-on, meter tampering or meter-by-pass, but who nonetheless is receiving gas service without the knowledge of the utility.”  I.D. at 14.] 


		With regard to the length of time between the Complainant’s October 2007 telephone call and the April 2008 termination notice sent by PGW, the ALJ found it compelling that during the last contact between the Parties on November 8, 2007, the Complainant implied that if he needed the gas services of PGW, he would contact them.  The ALJ did not find it unreasonable for the Company to wait three weeks to see if the occupant of the service address would contact the Company.  According to the ALJ, once December 1, 2007 occurred, PGW would have been in violation of Commission Regulations if gas service was terminated because the usage was not unauthorized and thus, is not an exception to the winter moratorium.  Lastly, the ALJ did not find it unreasonable for PGW to initiate the seventy-two hour pre-termination notice approximately one week after the winter moratorium ended on April 8, 2008.  Considering the totality of the circumstances, the ALJ found that PGW acted reasonably.  I.D. at 17-18.

		As a result, the ALJ recommended that the Complaint filed by Gregory Berry against PGW is dismissed and that Mr. Berry is responsible to pay PGW the undisputed amount of $2,729.42 for gas usage for service from October 29, 2007 through May 6, 2008, within thirty days of entry of the Commission’s Opinion and Order.

		In his Exception No. 1, the Complainant avers that he is not a “user without contract” when PGW knew Complainant was consuming the gas and is likewise not “an exception to an unauthorized user of gas service.”  Complainant states that a “user without contract” is defined per the ALJ as:

“A residential occupant who has not engaged in self-turn-on, meter tampering or meter-by-pass, but who nonetheless is receiving gas service without the knowledge of the utility.”
I.D. at 14.

The Complainant states that in his case, PGW knew he was receiving gas service and that “user without contract” status requires lack of knowledge by the Company of the gas consumption.  The Complainant avers that the ALJ apparently is confusing the common-law notion of “rejecting a contract offer” with the PUC term of art “user without contract.”  The Complainant avers he rejected the Company’s offer of gas service in return for a $365 deposit, but that this point has no bearing on the term-of-art “user without contract” and that the ALJ is flatly erroneous to conclude that he was a “user without contract” as that term is defined by the Commission.  Exc. at 5-6.

		Next, the Complainant notes that the ALJ’s statement that, in the alternative, the Complainant is an exception to an unauthorized user of gas service is also in error.  Complainant notes that “exception to an unauthorized user” is defined in section 6.1.B.1 of the PGW Tariff as:

A residential occupant who has taken or accepted utility service without knowledge or approval of the utility (without self-turn-on, a meter bypass or meter tampering) is not a person who has committed “unauthorized use” or “used gas Service without PGW authorization” within the meaning of this Tariff.

The Complainant avers that the unauthorized use exception applies only to a residential occupant who has taken service without the knowledge of the utility.  The Complainant opines that the dispositive factor for the ALJ seems to have been the fact that he communicated to PGW that he did not want to do business with PGW, and as a result, PGW was absolved of all obligations under the Code for providing that service.  By stating that even though PGW knew about the gas service, the Complainant was nonetheless a “user without contract,” the Complainant maintains that the ALJ has attempted to rewrite the Commission’s prior decisions and the PGW Tariff under a manufactured doctrine of “unclean hands”[footnoteRef:2] on the part of the Complainant.  Exc. at 6-7.   [2: 		The Complainant is referring to the ALJ’s statement on page 16 of the Initial Decision that the Complainant does not have “clean hands” as the Complainant caused the termination of the application process.] 


		The Complainant argues that, as he is not a “user without contract” and he is not an “unauthorized user,” he is a customer and PGW has a duty to bill him in a timely manner (monthly) for the known use of gas service.  The Complainant avers that the Commission’s contemplation of this case need go no further than that simple application of the law.  Exc. at 7-8.

		In reply, PGW states that the Commission has acknowledged and provided direction to utilities in managing “users without contracts.”  PGW references Pa. PUC v. PGW, Docket No. R-00061931, et al. (Order entered September 13, 2007), wherein the Commission exempted “users without contract” from the definition of unauthorized usage (theft), recognized the protections afforded against immediate termination for theft and instructed PGW to use the seventy-two hour notice included in its Tariff.  PGW opines that because the Complainant failed to complete his application for service, it was deprived of the opportunity to have a complete picture of the user of gas.  PGW avers that a completed application would have resulted in the Complainant’s receiving a bill each month.  According to PGW, the Complainant’s failure to complete the application for gas service deprived it of complete “institutional” knowledge of his use of gas service and a completed contract.  PGW maintains that, while it may have had evidence of who was using the gas service, the Complainant’s failure to complete his application demonstrates that the Complainant attempted to avoid receiving a monthly bill as a customer with a completed contract for gas service would receive.  PGW opines that, as the Complainant used the gas service without a completed contract, he was a “user without contract.”  R. Exc. at 4-5.

		We will deny this Exception, in part.  First of all, the Complainant failed to complete the application process to allow PGW to establish a residential service account in his name, so he cannot be classified as a customer.  We are in agreement with PGW that, while it may have been aware that the Complainant was utilizing its gas service, the Company obviously did not approve of this service as the Complainant acted to thwart both of PGW’s attempts to complete his application for service.  First, the Complainant hung up on his telephone call with PGW in October of 2007, when he was asked to provide a security deposit as a condition of service.  Tr. at 89-90.  Then, when contacted by a PGW representative on November 8, 2007, the Complainant stated that if he wanted the services of PGW he would contact the Company.  Tr. at 233.  However, as the property being occupied by the Complainant was a “soft off” situation where natural gas service is not shut off between occupants moving into and out of a dwelling, the Complainant did have natural gas service from PGW and continued to utilize natural gas service from the Company without regard to his obligation to complete his application, without regard to his obligation to pay the security deposit and without regard to his obligation to pay for the natural gas he was consuming.  While we agree with the Complainant that he cannot be considered as an exception to an unauthorized user of gas, which involves meter tampering, bypass or unauthorized service restoral, we are in agreement with the finding of the ALJ that the Complainant was in fact a “user without contract.”  

		In his Exception No. 2, the Complainant avers that Section 4.1.A of the Company’s Tariff requires PGW to send him a bill every month.  The Complainant states that the only exception to this requirement is when the user of gas is unknown, either “unauthorized” (unknown with malfeasance), or “unauthorized – exception” (unknown without malfeasance).  The Complainant opines that Section 6.1.B.1 does not apply to his case, as cited by the ALJ.  The Complainant avers that the ALJ erred in applying the wrong tariff provision to the case at hand, and further erred in finding the Complainant failed to meet his burden of proof that PGW provided inadequate and unreasonable service.  
Exc. at 8-9.

		In response, PGW states that the record evidence shows that the Complainant is culpable for the failure to complete his application for service with PGW.  The Complainant terminated the application process despite the fact that he owned the property and consumed the gas.  As a result, PGW claims its inability to bill for several months does not rise to the level of inadequate service and does not excuse the Complainant from the responsibility for payment of charges for service for the disputed period.  Alternatively, even if it is deemed to have been aware that the Complainant was occupying his residence and consuming gas without a contract, PGW notes that the Complainant is not excused from the responsibility for payment of charges for the disputed period.  PGW maintains it was the Complainant’s own actions that were the primary cause of PGW’s inability to bill as he prematurely ended his call to PGW that would have completed the application process.  According to PGW, concluding that telephone call before full information was provided to the Company to enter into its billing system prevented it from sending regular bills to the Complainant.  PGW claims that the Complainant cannot now hide behind the technicality that he lacked a contract, did not receive bills and, therefore, is not responsible for payment.  R. Exc. at 5-6.

		We will also deny this Exception.  As we have concluded that the Complainant was a “user without contract” during the period in dispute, PGW did not have complete information available that would have enabled it to properly bill the Complainant pursuant to its own tariff rules and the Regulations of this Commission.  As explained by PGW, it was able to read the Complainant’s meter via an automatic meter reading device, but it did not render bills as the Complainant failed to complete the application process.  Tr. at 153.  Furthermore, PGW explained that, as the Complainant was a first time applicant for service, its policy required him to go into a customer service center, provide a lease or deed and provide two forms of identification.  Tr. at 161, FOF No. 35.  As the Complainant did not attempt to comply with these requests, his application was listed as a partial application and his usage was metered and placed into a hold account until such time as it was able to be properly established.  According to PGW, these steps are taken to prevent fraud.  Tr. at 163-165, FOF No. 38.  We find PGW’s actions reasonable as the Complainant failed to pay the security deposit or to complete his application.

		In his Exception No. 3, the Complainant avers that PGW owes a duty of good faith and fair dealing to residential customers that is independent of his conduct.  The Complainant further avers that, even if his conduct were relevant, nothing in the record indicates bad faith on his part while the Company clearly violated its duty of good faith and fair dealing.  The Complainant cites 52 Pa. Code § 56.1 which provides that “[e]very privilege conferred or duty required by this chapter imposes an obligation of good faith, honesty and fair dealing in its performance and enforcement.”  The Complainant avers that, by failing to contact the Complainant in any way for five months, PGW violated its duties to bill the customer for the known use of gas.  According to the Complainant, PGW has acted in bad faith: (1) by allowing the usage to continue for five months, then claiming it did not approve of the usage; (2) by waiting five months before making any attempt to terminate service; (3) by applying the deposit he paid in April 2008 to the disputed balance rather than keeping it as a security deposit; and (4) by sending him another termination notice and placing liens on his property and sending him collection letters during this pending Complaint.  Exc. at 10-11.

		The Complainant reiterates that there is nothing in the record to indicate bad faith on his part.  He states he felt PGW’s security demand was outrageous, said so and hung up.  Complainant avers that he could not have been clearer that he wished to discontinue service, and that when PGW sent someone to his residence anyway, he repeated clearly that he was rejecting PGW’s contract offer.  According to the Complainant, he could not have been more direct, fair or up-front that he wished the service to be discontinued and acted entirely in good faith.  Exc. at 11.

		In reply, PGW refers to the Initial Decision wherein the ALJ stated that the Complainant does not have “clean hands” as he caused the termination of the application process and communicated to PGW that he would contact it when he desired gas service.  PGW avers that, as the Complainant used the gas service without a completed contract for gas service, the Complainant was a “user without contract.”  R. Exc. at 7.

		Based on our previous determination that the Complainant was a “user without contract” during the period in dispute, we will deny this Exception.  We agree with the Complainant that public utilities under the jurisdiction of this Commission do owe a duty of good faith and fair dealing to residential customers.  The problem lies in the fact that the Complainant failed to complete the application to become a customer and instead was listed as a “user without contract” by PGW, not as a customer.  The Complainant terminated the application process, but knowingly utilized the natural gas service of PGW and made no other attempts to complete his application for service until April of 2008, when PGW placed a notice of termination on his door.  Tr. at 52, FOF No. 7.
		In his Exception No. 4, the Complainant avers that the winter termination procedures do not prohibit termination of gas service during the winter months as found by the ALJ.  The Complainant states that from December 1 to March 31, PGW must only follow a special set of procedures for terminating service pursuant to 52 Pa. Code § 56.100, which requires notification by mail and personal contact and which requires registering a request with the Commission.  The Complainant opines that the ALJ erred when she found that PGW would be in violation of Commission Regulations if gas service had been terminated after December 1, 2007.  Exc. at 12-13.

		In response, PGW states that the mention of PGW’s “winter moratorium” in the context of this proceeding is only to state the reason that PGW did not terminate service to the Complainant, a “user without contract.”  PGW maintains that it sent a seventy-two hour termination notice to the service address at the conclusion of the “winter moratorium” and that this self-imposed restraint on service termination, where there are no safety issues, serves to support heat for households during the winter.  R. Exc. at 7.  

		We will grant this Exception.  We do not agree with the position expressed by PGW and adopted by the ALJ that the “winter moratorium” prevented PGW from terminating service to the Complainant until April of 2008.  The Responsible Utility Customer Protection Act (the Act) that went into effect on December 14, 2004, amended Title 66 by adding Chapter 14 (66 Pa. C.S. §§ 1401-1418).  In our Chapter 14 Implementation Order at Docket No. M‑00041802F0002, entered March 4, 2005, at page 10 we stated:

User without contract situations are covered by 66 Pa. C.S. § 1503(b) which states that except when required to prevent or alleviate an emergency or except in the case of danger to life or property, a utility may not terminate service for any reason without personally contacting the customer at least three days prior to such termination.  Since user without contract is not specifically defined or addressed in Chapter 14, the Commission sees no inconsistency between § 1503(b) and Chapter 14, and finds that a 3-day notice prior to terminating these accounts is still required.

Requiring a 3-day notice prior to termination may also minimize losses to the utility company.  Many customers, when faced with the threat of termination, will come forward and formally apply for service.  This reduces the utility’s costs associated with terminating and reconnecting the account.

		As a result, PGW should have been aware that it had the ability to terminate the Complainant’s service during the winter moratorium upon the use of a three-day notice.  Despite possessing this ability, PGW chose not to pursue this option and allowed the Complainant to continue to be a “user without contract” and consume its natural gas supply for an additional five months through April of 2008, when it did provide him with a three-day termination notice.  We will, therefore, grant this Exception filed by the Complainant.  However, despite this finding, we conclude that, pursuant to Chapter 14 at § 1407(d),[footnoteRef:3] PGW is allowed to hold the Complainant liable for any outstanding balance as he resided at the property during the time the outstanding balance accrued.  [3: 		Section 1407(d) provides as follows: (d) Payment of outstanding balance at premises.—A public utility may also require the payment of any outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there.] 


		In his Exception No. 5, the Complainant alleges that the record provides irrefutable evidence that PGW approved of his use of gas service because, after he rejected PGW’s contract offer during the October 29 phone call, PGW sent a technician to the service address to turn on the gas.  According to the Complainant, this can only mean that the Company approved of providing the service even though he had rejected the contract offer.  Furthermore, the Complainant notes that PGW allowed him to continue receiving gas service for five months and at no time during the twenty-three days after the technician was dispatched did PGW begin termination procedures.  Complainant notes that at no point during the following four months did PGW begin termination procedures or request permission from the Commission to terminate service.  The Complainant maintains that if PGW’s failure to bill him for five months and treat him in bad faith were due to PGW’s internal policies, then those policies need to change.  As such, the Complainant alleges that PGW failed to provide adequate and reasonable service.  Exc. at 14-15.

		PGW replies that because the Complainant failed to complete his application for service, it was deprived of the opportunity to have a complete picture of the user of gas.  According to PGW, a completed application would have resulted in the Complainant receiving a bill each month, and the Complainant’s failure to complete the application for gas service deprived PGW of complete “institutional” knowledge of his use of gas service.  PGW avers that, while an examination of the contact record and site visits gives PGW evidence of who was using the gas service, the Complainant’s failure to complete the application supports a conclusion that the Complainant attempted to avoid receiving a monthly bill.  PGW opines that, as the Complainant used the gas service but did so without a completed contract for gas service, the Complainant was a “user without contract.”  
R. Exc. at 7-8.

		We will deny this Exception.  PGW placed the Complainant into a “user without contract” status after its unsuccessful attempts to complete the Complainant’s application process to become a customer.  This does not mean that PGW approved of the Complainant’s gas service, just that it was unable to properly identify the Complainant for billing purposes.

		In his Exception No. 6, the Complainant avers that the ALJ was concerned with the wrong time period where she stated it was not unreasonable under the circumstances that PGW did not serve the Complainant a seventy-two hour pre-termination notice during the period from November 8 to November 30, 2007.  The Complainant opines that the relevant time period is from the last contact with the technician on November 8, 2007, to the day PGW finally contacted the Complainant again on April 8, 2008.  The Complainant alleges it is not reasonable for PGW to wait 152 days, knowing he was using gas service, before billing him or terminating the service.  The Complainant notes that whatever time period the Commission decides is reasonable for a gas company to wait after being told the user wishes to discontinue service, there can be no question that 152 days is too long.  
Exc. at 15-17.   

		In response, PGW references its reply to Exception No. 4, in which it explained that its self-imposed winter termination policy is the reason why it did not send a termination notice to the Complainant until April of 2008.  According to PGW, the Complainant failed to show that its actions were unreasonable.  R. Exc. at 8.

		We will grant this Exception for the reasons stated supra with regard to Exception No. 4.  The winter moratorium should not have prevented PGW from providing a notice of termination to the Complainant at an earlier date than April 2008. 

		In his Exception No. 7, the Complainant alleges that the ALJ relied on evidence not in the record when she found (Finding of Fact 47) it compelling that during the last contact on November 8, 2007, the Complainant implied that if he needed the gas services of PGW, he would contact the Company.  The Complainant avers that there is no evidence on the record that indicates that PGW, in fact, did rely on that conversation reported by the technician.  Further, the Complainant avers that the ALJ’s conclusion that it was reasonable for PGW to wait three weeks for the Complainant to call back is pure speculation based on hypothetical evidence that the ALJ filled in herself.  The Complainant states it is prejudicial and unfair for the ALJ to decide this case based on hypothetical evidence not contained in the record.  Exc. at 17-18.

		In reply, PGW maintains the Complainant errs in characterizing the ALJ’s conclusion in her Initial Decision as relying on evidence not of record.  PGW avers that the ALJ simply applies common sense to the record evidence, and that after being told on November 8, 2007, that the Complainant would apply for gas service, it is reasonable to expect that a utility would wait three weeks to see if such an action did occur.  R. Exc. at 8-9. 

		We also will deny this Exception.  The ALJ did not rely on extra-record evidence in this conclusion.  We agree with PGW that the ALJ simply made a deduction based on the record evidence that it was reasonable for the Company to wait three weeks for the Complainant to call back to apply for gas service.

		In his Exception No. 8, the Complainant states that the ALJ’s finding that the Commission limited back-billing to a four-year period where the customer has no culpability has no relevance to this case where PGW was aware of the gas usage the entire time.  The Complainant maintains that the cases cited by the ALJ involve unknown service usage that was billed upon discovery and do not contemplate the situation where PGW would attempt to “back-bill” for usage of gas service that it knew about.  The Complainant states that the issue before the Commission in the case at hand is what to do in the situation where the Company is violating this most basic service requirement, to notify the customer of usage via timely bills.  Exc. at 18-19.

		In reply, PGW states that the Complainant fails to show how the Commission’s decisions on billing for previously unbilled service are inapposite.  
R. Exc. at 9. 

		We also will deny this Exception.  The ALJ was addressing the question of whether PGW properly back-billed the Complainant.  In that regard, the Commission’s prior decisions related to the billing of previously unbilled service are relevant to the instant proceeding but do not come into play as the unbilled period in this proceeding is only five months.  In addition, as we stated previously, Section 1407(d) allows PGW to hold the Complainant liable for the outstanding balance as he resided at the property during the time the outstanding balance accrued.

In his Exceptions Nos. 9 and 10, the Complainant takes exception to each of the ALJ’s Conclusions of Law (in particular, 4, 5 and 10) that are inconsistent with his previous Exceptions and to the ALJ’s Order.  The Complainant opines that PGW is responsible for the gas service from October 19, 2007, to May 6, 2008, and that PGW should also pay him whatever additional fees and interest the Commission finds appropriate.  Exc. at 19-20.

PGW replies that for its previously stated reasons, these Exceptions should be denied.  R. Exc. at 9.

We are in agreement with PGW and will grant or deny these Exceptions consistent with our prior findings discussed infra.

		With regard to the Complainant’s request for oral argument pursuant to 
52 Pa. Code § 5.538(b), PGW replied that the Commission should deny this request as it is unnecessary.  R. Exc. at 1.  PGW offers that this case contains no extraordinary or unique issues that warrant oral argument and that the Initial Decision is well supported by sound Commission case law governing the provision of gas service and billing.  
R. Exc. at 4.

		We are in agreement with PGW and will deny the Complainant’s request for oral argument as unnecessary.
 



Conclusion

Based on the foregoing discussion and our review of the record evidence, we shall grant, in part, and deny, in part, the Complainant’s Exceptions; modify the ALJ’s Initial Decision, consistent with this Opinion and Order; and dismiss the Complaint.  Furthermore, the Complainant is responsible to pay PGW the amount of $2,729.42 for gas usage from October 29, 2007, through May 6, 2008, within thirty days of entry of this Opinion and Order; THEREFORE,

		IT IS ORDERED:

		1.	That the Exceptions of Gregory Berry to Administrative Law Judge Angela T. Jones’s Initial Decision, which was issued on May 20, 2011, are granted, in part, and denied, in part, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge 
Angela T. Jones is modified, consistent with this Opinion and Order.

		3.	That the Formal Complaint filed by Gregory Berry, at Docket Number F‑2010‑2163390, against Philadelphia Gas Works is dismissed for the failure to satisfy his burden of proof.

		4.	That Gregory Berry is responsible to pay Philadelphia Gas Works the undisputed amount of $2,729.42 for gas usage from October 29, 2007 through 
May 6, 2008, at 2326 Reed Street, Philadelphia, Pennsylvania, within thirty (30) days of entry of this Opinion and Order.

	

	5.	That this proceeding be marked closed.

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED: December 1, 2011
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