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P-2011-2231457
for a finding that a building to shelter control

equipment at the existing Jenkins 230-69kV

Substation in Plains Township, Luzerne County,

Pennsylvania is reasonably necessary for the
convenience or welfare of the public and,
therefore, exempt from any local zoning

ordinance.
ORDER

BY THE COMMISSION:

On March 17, 2011, PPL Electric Utilities Corporation (“PPL Electric”) filed a petition with Pennsylvania Public Utility Commission (“Commission”) requesting that the Commission find that a building to shelter control equipment at the existing Jenkins 230-69 kV Substation in Plains Township, Luzerne County is reasonably necessary for the convenience or welfare to the public and, therefore, exempt from any local zoning ordinance.   

Copies of the Petition were served upon the Luzerne County Board of Commissioners, Luzerne County Planning Commission, the Plains Township Board of Supervisors and the Plains Township Planning Board.  The petition was published in the Pennsylvania Bulletin on April 2, 2011 at 41 Pa. B. 1875 specifying a deadline of April 18, 2011, for filing a protest or petition to intervene.  No protests or petitions to intervene were filed.

The Office of Administrative Law Judge (“OALJ”) was assigned to this petition and scheduled an initial hearing on October 11, 2011.  Administrative Law Judge Ember S. Jandebeur conducted the initial hearing in Room 318 at the Scranton State Office Building, 100 Lackawanna Avenue, Scranton, PA 18503.  Since the Commission conducted a public hearing in this matter after providing notice to the municipal entities where the proposed building will be located and no party, other than a PPL Electric representative, attended the initial hearing and no protest or petition to intervene has been received, the OALJ referred this case the Bureau of Technical Utility Services for further action.

PPL Electric proposes to reinforce its 230kV and 69kV electrical system in the Luzerne County area by expanding the 230kV yard at the existing Jenkins Substation.  To accomplish this, PPL Electric proposes to install new 230kV bus conductors, disconnect switches, 230kV circuit breakers, relay and control equipment and required recorder equipment.  The expansion of the switch yard at the substation is required to resolve identified transmission reliability criteria violations on critical 230kV facilities in the Wilkes-Barre area and to ensure reliable long term service to customers in the Luzerne County Area.  


Expansion of the Jenkins Substation is PPL Electric’s solution to PJM’s notification and direction to solve potential NERC Category C violations.  NERC Category C contingencies are defined as a fault on the transmission system followed by system readjustments and then a subsequent fault of a second system element.  In addition to the NERC violations, the studies also showed potential violations of ReliabilityFirst Corporation, PJM and/or PPL Electric’s Reliability Principals and Practices.  PPL Electric submitted the proposed project to PJM and they, in turn presented the proposed solution to its Transmission Expansion Advisory Committee (“TEAC”).  The TEAC approved the proposal and PJM directed the PPL Electric to begin the project.    


The proposed expansion will be constructed entirely on a 34.66 acre parcel owned in fee by PPL Electric.  The purpose of the Control Equipment Building is to protect the equipment from the elements so the line equipment and entire substation can function properly.  The proposed Control Equipment Building will be approximately 40 by 80 feet, is not intended for occupancy and will not have a water supply or sanitary facilities.  Neither Plains Township nor Luzerne County has objected to the project.  No additional right-of-way or other property is required for the proposed expansion.

The estimated cost for the proposed substation expansion work is approximately $7.7 million.  Construction is scheduled to begin as soon as possible with an in-service date of November 30, 2012, pending approvals. 



PPL Electric states that the Pennsylvania Municipalities Planning Code ("MPC") provides, in relevant part, as follows: 

“This article shall not apply to any existing or proposed building, or extension thereof, used or to be used by a public utility corporation, if, upon petition of the corporation, the Pennsylvania Public Utility Commission shall, after public hearing, decide that the present or proposed situation of the building in question is reasonably necessary for the convenience or welfare of the public.”
Section 619 of the MPC, Act of July 31, 1968, P.L. 805, as amended, 53 P.S. § 10619.  Thus, a public utility building is subject to local zoning requirements for buildings unless, upon petition, the Commission determines that the proposed situation of the building in question is reasonably necessary for the convenience or welfare of the public. 53 P.S. §10619.
            PPL Electric argues, as explained above, that because the proposed expansion of the Jenkins 230kV is reasonably necessary for the public convenience and welfare, the Commission should find that the Control Equipment Building is reasonably necessary and, therefore, exempt from the Plains Township's local zoning ordinance pursuant to Section 619 of the MPC.  Del-AWARE Unlimited, Inc. v. Pa. P. U C., 513 A.2d 593 (Pa. Cmwlth. 1986). 


On January 11, 2001, the Commission adopted a policy statement to further the Commonwealth's goal of making agency actions consistent with sound land use planning by considering the impact of its decision upon local comprehensive plans and zoning ordinances. See 31 Pa. Bull. 951 (Feb. 17, 2001).  Section 69.1101 of the Commission's Regulations provides: 
[T]he Commission will consider the impact of its decisions upon local comprehensive plans and zoning ordinances. This will include reviewing applications for: 

(1)  Certificates of public convenience. 

(2)  Siting electric transmission lines. 

(3) Siting a public utility "building" under section 619 of the Municipalities Planning Code (53 P.S. § 10619). 

(4) Other Commission decisions."
52 Pa. Code § 69.1101.


Plains Township has adopted a zoning ordinance.  See 1998 Zoning Ordinance of The Plains Township, as amended.  Under the ordinance, no building or structure shall be erected, constructed, added to, or structurally altered without first obtaining a zoning permit from the Plains Township Zoning Officer.  Further, it is unlawful to use any structure or building in any manner until a Certificate of Zoning Compliance has been issued and obtained from the Zoning Officer.  


The Plains Township Zoning Ordinance defines a “building” to include, among other things, any structure having a roof supported by columns or walls and intended for shelter of property.  In turn, the Zoning Ordinance defines “structure” as any man-made object that requires a stationary location on land.  



The Plains Township Zoning Ordinance defines “public utility facilities” to include equipment and structures necessary for providing a service by a public utility under the jurisdiction of the Public Utility Commission, in accordance with Section 619 of the Municipal Planning Code.  The Zoning Ordinance proscribes the following regulations with respect to public utility buildings and structures:

Public Utility facilities, as defined in Article 2, shall conform to the following regulations for properties containing such uses:
A.  Access and parking shall be provided only for maintenance and servicing of such facilities.
B. A chain-link fence and locked gate not less than eight feet in height shall surround the building or structures of such facilities.
C. A buffer area not less than 10 feet in depth and comprised of trees and/or shrubs designed to conceal such buildings or structures of such facilities.

D. Outside lighting shall be directed away from adjacent properties.

E. The location, design and operation of such facilities shall not adversely affect the character of any adjacent residential properties.  

See id. § 802.25
However, the Plains Township Zoning Ordinance recognizes that public

utility buildings may be exempt from local regulation, stating as follows:

“With the exception of storage yards, the provision and regulations of this ordinance shall not apply to any existing or proposed buildings or extension thereof, used or to be used by a public utility corporation deemed necessary for the convenience or welfare of the public in accordance with Section 619 of the Pennsylvania Municipal Planning Code, Act 247, as amended.”  See id. § 315. 
           Therefore, the Plains Township Zoning Ordinance provides that a public utility building is exempt from local zoning upon a finding by the Commission that the building is necessary for the convenience or welfare of the public.   
PPL Electric submits that, in the absence of a finding by the Commission under Section 619 of the MPC, it is unlawful under the Plains Township Zoning Ordinance for PPL Electric to commence work on and begin to use the Control Equipment Building at the Jenkins 230kV yard until a zoning permit and Certificate of Zoning Compliance has been obtained.  If PPL Electric were required to obtain a zoning permit and Certificate of Zoning Compliance prior to construction and use of the Control Equipment Building, the process, including appeals from adverse determinations, could consume substantial time, which could delay the proposed expansion of the 230kV yard at the Jenkins Substation, which is reasonably necessary for the convenience or welfare of the public.

Additionally, the proposed Project was reviewed with representatives of Plains Township and Luzerne County.  The Township and the County have made no objection to the proposed expansion.  
For these reasons, PPL Electric requests that the Commission find that the Control Equipment Building is reasonably necessary for the convenience or welfare of the public and, therefore, exempt from the requirement of the Plains Township Zoning Ordinance that may, in the Township’s opinion, impose any restriction, condition, or regulation on the construction of the Control Equipment Building.

Upon review, the Commission finds that the PPL Electric’s Zoning Petition and manner in which it was filed conform to the requirements of 52 Pa. Code §5.41 and 53 P.S. §10619, and because there were no protests to the Petition, we find that the Petition should be granted.   We note that granting this Petition does not reach the issues of accounting treatment and cost recovery; THEREFORE,

IT IS ORDERED:

                     That the Petition of PPL Electric Utilities Corporation for a finding that a building to shelter control equipment at the existing Jenkins 230-69kV Substation in Plains Township, Luzerne County, Pennsylvania is reasonably necessary for the convenience or welfare of the public and, therefore, exempt from the Plains Township Zoning Ordinance, is hereby granted.
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BY THE COMMISSION,


Rosemary Chiavetta

Secretary
(SEAL)
ORDER ADOPTED: December 1, 2011
ORDER ENTERED:  December 1, 2011
� The lack of authority for a local municipality to regulate the design, location, or construction of public utility facilities is consistent with the long line of cases holding that public utilities are exempt from local ordinances. The Pennsylvania Supreme Court has recognized the exclusive jurisdiction of the Public Utility Commission ("Commission') in a long line of cases. See Duquesne Light Company v. Monroeville Borough, 449 Pa. 573. 580, 298 A.2d 2352 (1972) ("This Court has consistently held, however, that the Public Utility Commission has exclusive regulatory jurisdiction over the implementation of public utility facilities") (citations omitted). See, e.g., County of Chester v. Philadelphia Elec. Co., 420 Pa. 422, 21.8 A.2d 33I (1966) (holding that regulation by a multitude of jurisdictions would result in "twisted and knotted" public utilities with consequent harm to the general welfare); Newtown Twp.v. Philadelphia Elec. Co.,594 A.2d834,837 (Pa. Cmwlth . l99l) (noting that*it is clear that no 'implied' power exists in the MPC which would allow the Township to regulate [the Philadelphia Electric Company] through its subdivision and land development ordinance"); Heintzel v. Zoning Hearing Bd. of Millcreek Twp.,533 A.2d 832 Pa. Cmwlth. 1987) (holding that township had no power to regulate, under its zoning ordinance, city's erection of water tower because that power was under the exclusive jurisdiction of the PUC); South Coventry Twp. v. Philadelphia Elec. Co., 504 A.2d, 368 Pa. Cmwlth. 1986) (noting that to possibly subject [the Philadelphia Electric Company] to a miscellaneous collection of regulations upon its system would clearly burden and indeed disable it from successfully functioning as a utility); Commonwealth v. Delaware and Hudson Railway Co.,339 A.2d.155 (Pa. Cmwlth. 1975) (holding that the MPC did not authorize local governments to regulate public utilities in any manner which infringes upon the power of the Commission to so regulate). 
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