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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Dennis J. Buckley issued August 2, 2011, in the above-captioned proceeding.  The Initial Decision granted one of the Preliminary Objections of Verizon Pennsylvania Inc. (Verizon PA or Respondent) and dismissed the Formal Complaint (Complaint) filed by Brian M. Rudnick (Complainant).  No Exceptions to the Initial Decision were filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  We agree with the ALJ’s decision to dismiss the Complaint for lack of subject matter jurisdiction.  However, because our rationale for dismissing the Complaint differs somewhat from the ALJ’s, we will modify the Initial Decision accordingly.

Background

The Commission previously dismissed a similar complaint filed by the Complainant regarding information provided by Verizon PA about international calling rates charged by Bell Atlantic Communications d/b/a Verizon Long Distance (Verizon LD).  Rudnick v. Verizon Pennsylvania, Inc., Docket No. C-2009-2142052 (Order entered August 3, 2010) (Rudnick 1).  In Rudnick 1, the ALJ concluded that, by including messages on the Complainant’s monthly billing statements about the availability of international calling plans, Verizon PA provided reasonable and adequate service under Section 1501 of the Code, 66 Pa. C.S. § 1501.  On review, we determined that the ALJ had properly interpreted Section 1501; that the service provided by Verizon PA was reasonable; and that Verizon PA was under no obligation to provide information about Verizon LD’s rates for international calls.  Order at 10, 11, 14.  We did not directly address the issue of whether or not we have jurisdiction over Verizon PA’s provision of information about Verizon LD’s rates.  However, on reconsideration, we further elaborated on this point by stating that “it is beyond our jurisdiction to dictate the methods used by Verizon LD in disclosing its international rates to its customers.”  Order entered April 1, 2011, at 7.

History of the Proceeding

 On April 18, 2011, the Complainant filed a Complaint against Verizon PA, stating that there is a reliability, safety or quality of service problem with his utility service.  Complaint at 1.  Specifically, the Complainant stated that Verizon PA does not provide accurate information about the rates for calls to Ecuador on its website, and stated that he unsuccessfully had tried four separate means to determine the calling rates to Ecuador.  Id. at 2, 4.  The relief requested by the Complainant was a Commission directive requiring Verizon PA to satisfy its statutory mandate to provide adequate and reasonable service.  Id. at 4-5. 

On May 23, 2011, Verizon PA filed an Answer and New Matter to the Complaint as well as Preliminary Objections.  In its Answer, Verizon PA denied that it posts inaccurate and misleading information about its calling rates on the Verizon.com website.  Answer at 3.  In its New Matter, Verizon PA asserted that the Commission does not have subject matter jurisdiction over information provided over the internet or the rates billed for international calls.  New Matter at 6, citing 66 Pa. C.S. § 3018(b)(1).  In its Preliminary Objections, Verizon PA argued that the Complaint should be dismissed because the Commission lacks subject matter jurisdiction over the issues raised in the Complaint; the Complaint is barred by the doctrine of res judicata; and the Complaint is legally insufficient because it does not set forth a claim against Verizon PA for which the Commission can grant relief.  Preliminary Objections at 1, 5, 7, 11.  The Complainant did not file an answer or any responsive pleading to Verizon PA’s New Matter or Preliminary Objections. 

The ALJ framed the issue as whether or not the Commission has jurisdiction over the information provided on Verizon PA’s website regarding the rates for international calls.  I.D. at 4.  The ALJ stated that the entire Complaint is focused on the Verizon PA website, the information contained on the website, and the Complainant’s communications with Verizon telephone representatives about the website and its contents.  Id. at 5.  The ALJ reasoned that the posting of international calling rates on Verizon PA’s website is an information service, rather than a telecommunications service, and that information service is not subject to the Commission’s jurisdiction.  Id. at 4-5.  The ALJ concluded that the Commission does not have jurisdiction over the matters raised in the Complaint.  “The Complaint is clearly outside of the jurisdiction of the Commission and must be dismissed.”  Id. at 5.   Given the Commission’s lack of jurisdiction, the ALJ concluded that it was not necessary to consider Verizon PA’s Preliminary Objections regarding res judicata or the legal sufficiency of the pleading.
Discussion

Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  
University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion. 

In his Initial Decision, ALJ Buckley reached six Findings of Fact, I.D. at 
2-3, and nine Conclusions of Law, id. at 5-6.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.
 
Legal Standards

The rules regarding preliminary objections are simple and specific:

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).  

Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69 (July 18, 1994).  When considering preliminary objections, the Commission must determine:

. . . whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P.J.S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).


Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).  

Additionally, in considering preliminary objections, the Commission may not rely upon the factual assertions of the moving party, but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  In this case, the Commission must view the Complaint in the light most favorable to the Complainant, and should dismiss the Complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors, supra.

Disposition

On review, we find that the ALJ’s granting of Verizon PA’s Preliminary Objections was correct even though Mr. Rudnick is a pro se Complainant.  In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993), we held that, in the normal course, we would not dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his or her position and the factual basis for the complaint.  The concern was expressed that, in general, pro se complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  There are some cases, such as this one, where we find that a hearing would not enable the Complainant to better explain his position or provide additional facts that would alter the inevitable conclusion that this Commission lacks jurisdiction to entertain the Complaint in the first instance.  See, Vata v. Philadelphia Gas Works, Docket No. C-2009-2149960 (Order entered August 24, 2010).  On this basis, we distinguish Carlock from the case now before us.

Although we agree with the ALJ’s decision to dismiss the instant Complaint for lack of subject matter jurisdiction, our rationale for doing so is somewhat different than that relied upon by the ALJ.  The Commission previously has held that it does not have jurisdiction over the rates for calls placed from a point in Pennsylvania to another country.  See, e.g., Kpakiwa v. The Bell Telephone Company of Pennsylvania and AT&T Communications of Pa. Inc., Docket No. F-09344616 (Order entered March 29, 1994) (no subject matter jurisdiction over complaint alleging improperly billed calls to Sierra Leone).  Rather, the Federal Communications Commission has exclusive jurisdiction over rates for international calls.  Because international calls are outside of our jurisdiction, it follows that Verizon PA’s website content regarding international calling rates also is outside of our jurisdiction.  If we were to determine that we had jurisdiction over the website content pertaining to international calling rates, we would be creating jurisdiction where none exists. As a creature of legislation, the Commission possesses only the authority that the General Assembly specifically has granted to it in the Code, 66 Pa. C.S. §§ 101 et seq.  Pickford, et al. v Pa. PUC, 4 A.3d 707 (Pa. Cmwlth. 2010).  It is axiomatic that jurisdiction cannot be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967); Hughes v. Pa. State Police, 619 A.2d 390 (Pa. Cmwlth. 1992).   

In contrast, we could have subject matter jurisdiction over a complaint about information posted on Verizon.com pertaining to rates or service under our jurisdiction.  Drawing an implication from the ALJ’s Initial Decision that the Commission does not have jurisdiction over any information provided on Verizon.com would be too broad.  The question of jurisdiction over the relevant website content turns on whether or not we have jurisdiction over the underlying rates or service to which the website content pertains. 

As indicated in our August 3, 2010 Order in Rudnick 1, we encouraged all telephone companies in Pennsylvania to strive to use the most modern means of available technology to inform consumers of the various available calling plans, including the associated rates for local, intrastate, interstate and international calls.  The Commission further encourages all telecommunication providers to strive for accuracy and clarity in disclosing calling and rate plans to consumers communicated through the companies’ websites.

Finally, we note that the instant Complaint does not appear to implicate a reliability, safety or strictly engineering quality of service issue with the Complainant’s quality of FiOS (retail fiber-to-the-home or FTTH) service that is provided by Verizon PA.[footnoteRef:1]  Because Verizon PA admits that it is the provider of the FiOS service to the Complainant, the on-line affiliate of Verizon PA – Verizon On-Line – does not appear to be involved or otherwise implicated in this proceeding.[footnoteRef:2] [1:  	Verizon PA Answer at ¶ 4.B(a), Docket No. C-2011-2238995 (filed May 23, 2011) (“Verizon PA ADMITS Complainant currently receives FiOS service provided by the Company [Verizon PA]”).  We note that the Verizon PA FiOS fiber optic based (FTTH) service and network configuration have certain engineering differences from the Verizon PA digital subscriber line or xDSL services that are provided over ordinary copper access lines.  Thus, the terms FiOS and xDSL cannot be equated or used interchangeably.  I.D. at 1.]  [2:  	I.D., Findings of Fact 4 and 5, at 3.  It should be administratively noted that Verizon On-Line is an affiliate of Verizon PA.  Affiliated Interest Agreement Verizon Services Corp., et al., Docket No. G-00041080 (filed September 2, 2004) (Proprietary).] 


Conclusion

	 	Based upon the foregoing discussion, and with the clarification noted above, we shall modify the Initial Decision, grant Verizon PA's Preliminary Objection challenging the Commission's subject matter jurisdiction, and dismiss the Complaint; THEREFORE,

IT IS ORDERED: 

1.	That the Initial Decision of Administrative Law Judge Dennis J. Buckley issued on August 2, 2011, is adopted, as modified by this Opinion and Order.

2.	That Verizon Pennsylvania Inc.’s Preliminary Objection seeking dismissal of the Complaint filed by Brian M. Rudnick for lack of subject matter jurisdiction is granted. 

3.  	That the Complaint filed by Brian M. Rudnick against Verizon Pennsylvania Inc. on April 18, 2011, is dismissed.

4.	That this case be marked closed.

[image: ]					BY THE COMMISSION,


					Rosemary Chiavetta
					Secretary

(SEAL)

ORDER ADOPTED:	November 10, 2011

ORDER ENTERED:	December 1, 2011
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