  BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Core Communications, Inc.

:



:



v.




:

C-2009-2133609








:

XO Communications Services, Inc. 


:

ORDER GRANTING PETITION FOR CLARIFICATION

 AND DENYING PETITION FOR RECONSIDERATION OF

XO COMMUNICATIONS SERVICES, INC.  
I.
BACKGROUND


By Order dated October 21, 2011 (October 21 Order), I granted, in part, and denied, in part, the Motion of Core Communications, Inc. (Core), dated August 16, 2011, for Admission of Exhibits and denied the Motion to Partially Strike of XO Communications Services, Inc. (XO).  As part of the October 21 Order, I declined to admit a new proposed XO exhibit (XO Exhibit 170), which had compared the minutes of use (MOUs) billed by Core to XO to the MOUs contained on call data records (CDRs) for sampled months.  I concluded that proposed XO Exhibit 170 should be disallowed due to inconsistencies that rendered that document untrustworthy.  Specifically, I interpreted XO’s contention in footnote 10 of its pleading requesting admission of XO Exhibit 170 (Response, Objection and Motion to Partially Strike of XO, dated September 29, 2011), that it had not received CDRs with the invoices for various months, as meaning that, in fact, XO had never received CDRs for those months.  I then noted that CDR MOUs for some of these same months had been inexplicably included in XO Exhibit 170, and thus the document could not be admitted.  


I further ruled that, in any event, XO would only be permitted to challenge the breakdown between “intra toll” and “local” for the period of February 2010 through April 2011, consistent with Core’s breakdown information which was admitted of record.  I gave the parties ten (10) days from the October 21 Order to request another hearing for the purpose of challenging and supporting the breakdown between “intra toll” and “local” which had been admitted.  I ruled that if no timely request for a hearing was made, a briefing order would be issued, and the record would close for decision writing upon receipt of reply briefs.  I indicated that late challenges to the number of billed MOUs by XO would not be permitted as XO had failed to contest that issue by the date of the hearing.


On November 1, 2011, I issued a Briefing Order setting forth briefing deadlines of December 1, 2011, for main briefs, and December 16, 2011, for reply briefs, as I had received no requests whatsoever for a hearing.



On November 3, 2011, I received a copy of a Petition for Clarification and Reconsideration of XO Communications.  In that Petition, XO requested that it be permitted to clarify that, in fact, the CDRs listed with MOU information in XO Exhibit 170 had all eventually been received, but some allegedly were not received until requested in discovery.  Thus, XO redrafted footnote 10 to clarify that all of the CDRs specifically mentioned in the footnote were eventually received through discovery.  Given this clarification, XO then requested that I reconsider my previous ruling about the untrustworthiness of XO Exhibit 170 and allow it to be admitted into the record.



On November 7, 2011, I issued a Rescission of Briefing Order, given the new uncertainty as to whether XO Exhibit 170 would or would not be available to the parties for briefing purposes.  I indicated that a new briefing order would be issued when XO’s request for reconsideration on the admissibility of XO Exhibit 170 was resolved.



On November 14, 2011, Core filed an Answer in Opposition to Petition of XO for Clarification and Reconsideration.  Therein, Core challenged XO’s contention that it did not receive some CDRs with the invoices, and contended that XO’s Petition should be denied as it constituted a disallowed challenge to the number of MOUs included in the billings.  Core attached various documents to its Answer in support of its contentions.


XO’s Petition for Clarification and Reconsideration is now ready for a ruling.
II.
DISCUSSION


In its Petition filed on November 3, 2011, XO actually requested two rulings:  (1) that footnote 10 in its prior Response, Objection and Motion to Strike be clarified to read that the CDRs for the months mentioned in the footnote were eventually received in discovery; and (2) that with this clarification, the ruling that XO Exhibit 170 be excluded as inconsistent and therefore untrustworthy be reconsidered and that the exhibit be admitted. 



Regarding XO’s requested clarification, Core insisted in its Answer that the CDRs at issue were supplied with the invoices rather than through discovery and, in any event, XO had ample time to request any omitted records and review them prior to preparation of its rebuttal testimony, where the matter should have been raised.  Core observed that XO’s assertions actually contradict certain testimony and exhibits of record, wherein XO acknowledged receipt of CDRs to support back bills through May 2009.  Also, Core’s billing specialist Amy Abitz, who has been responsible for preparing and sending the CDRs since 2009, provided an affidavit, attached to Core’s Answer, in which she verified that CDRs had been prepared and mailed to XO to support invoices from May 2009 to the present. 


In ruling on XO’s requested clarification, I cannot resolve disputed issues of fact without a further hearing, and neither party has requested an additional hearing even when given the opportunity.  The appropriate resolution would be to harmonize the positions, if clarification is to be granted.  I find that clarification should be granted so there is no confusion about whether Core in fact provided the CDRs to XO for the disputed invoices.  Thus, the Response, Objection and Motion to Partially Strike of XO, dated September 29, 2011, will be clarified with the additional sentence that “CDRs were supplied to XO by Core concerning the months in question.”


Given the above-mentioned clarification, the remaining question is whether the prior ruling to disallow XO Exhibit 170 into the record should be reconsidered and the exhibit admitted into the record.  As stated by XO, the standards for reconsideration are set forth in Duick v. Pennsylvania Gas and Water Company (Duick), 56 Pa. P.U.C. 553 (1982), as follows:     
Parties . . . , cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them . . .  What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the Commission.  Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error.   


XO contended that the presiding officer had not previously considered that XO had received CDRs for the months in question, due to imprecise drafting in the Response, Objection and Motion to Partially Strike of XO, dated September 29, 2011.  Therefore, as argued by XO, reconsideration is appropriate and XO Exhibit 170 should be admitted.



Core, on the other hand, contended that reconsideration was not appropriate because the presiding officer had already ruled that XO was prohibited, at this late date, from challenging the number of MOUs billed by Core, and that is precisely what XO Exhibit 170 is intended to do.  Core further observed that XO had never challenged the presiding officer’s ruling prohibiting the untimely questioning of the number of invoiced MOUs.      


Core’s argument is persuasive.  I had previously ruled in the October 21 Order that challenges to the amount of MOUs for which XO had been billed would be precluded because XO did not previously dispute this amount on the record.  Challenges to the Core breakdown of intrastate MOUs between “intra toll” and “local” would be permitted; however, I ruled, as a threshold matter, that XO Exhibit 170 would not be admitted for this purpose due to untrustworthiness.  Now that this issue of untrustworthiness has been resolved, I can further observe that, as noted by Core, the document does not include any challenge to the breakdown between “intra toll” and “local.” Instead, it only challenges the billed MOUs through a comparison to the CDR MOUs.  This is the type of information which should have been presented in prepared testimony and subjected to cross-examination during the May 3, 2011 hearing.  As I have previously ruled that challenges to the number of billed MOUs have been waived by XO, thereby deciding this matter against XO, and there have been no new and novel arguments made or considerations overlooked to support allowing a challenge to the number of billed MOUs at this late date, the petition for reconsideration of XO must be denied.  See, Duick, supra.


I further observe that the parties were given the opportunity to request a further hearing specifically on the issue of the Core breakdown between “intra toll” and “local” MOUs for February 2010 through April 2011, which was the only breakdown of MOUs admitted of record.  This would have been the time for XO to request a hearing, conduct discovery, and present a direct evidentiary challenge to the breakdown rather than trying to argue, by analogy, that the breakdown must be flawed as the billed MOUs don’t match the CDR MOUs.  Despite being given the opportunity to request this hearing on the breakdown issue, XO failed to do so.  


Accordingly, for the foregoing reasons, XO’s petition for reconsideration to admit XO Exhibit 170 will be denied.
III.
ORDERING PARAGRAPHS


THEREFORE,

IT IS ORDERED:



1.
That the Petition for Clarification of XO Communications Services, Inc., filed on November 3, 2011, is granted to the extent consistent with this Order and therefore, the following sentence is added to the Response, Objection and Motion to Partially Strike of XO, dated September 29, 2011: “CDRs were supplied to XO by Core concerning the months in question.”



2.
That the Petition for Reconsideration of XO Communications Services, Inc., filed on November 3, 2011, seeking reconsideration and therefore inclusion in the record of proposed XO Exhibit 170, is denied, consistent with this Order.



3.
That the parties provide notice to the presiding officer and the other party within ten (10) days of the date of this Order as to whether that party is filing a timely petition directed to the Commission requesting review and answer to a material question regarding the rulings set forth herein.


4.
That if no notice as addressed in the preceding paragraph is received within ten (10) days of the date of this Order, a revised Briefing Order will be issued and the record will close for decision writing upon receipt of reply briefs. 

 Date:
December 2, 2011



__________________________________








Kandace F. Melillo







Administrative Law Judge
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