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Rainey Richmond				      F-2010-2187305
	v.	
PECO Energy Company

OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Elizabeth H. Barnes, issued in the above-captioned proceeding on December 22, 2010.  The Initial Decision dismissed the Formal Complaint (Complaint) of Rainey Richmond (Complainant).  No Exceptions were filed.  Pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), however, we have exercised our right to review the decision of the ALJ.  For the reasons set forth below, we shall reverse the ALJ’s recommendation and remand this matter to the Office of Administrative Law Judge (OALJ) for further proceedings.

History of the Proceeding

		On July 12, 2010, the Complainant filed a Formal Complaint against PECO Energy Company (PECO or Respondent).  On the Commission’s Formal Complaint Form, the Complainant marked the check box next to “there are incorrect charges on my bill,” and, in the space provided for explanation, wrote, “I have all the paperwork.”  

		On July 21, 2010, PECO filed Preliminary Objections averring that the Complaint does not conform to the regulatory requirements for a formal complaint and requested dismissal.  PECO averred that the Complaint did not provide information sufficient enough to permit PECO to formulate an Answer.  I.D. at 1.  

		The ALJ granted the Preliminary Objections by an Order issued August 19, 2010.  The ALJ also directed the Complainant to file an Amended Complaint within thirty days of the date of the Order or the Complaint would be dismissed. 

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Company is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Company.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

The ALJ made seven Findings of Fact and reached eight Conclusions of Law.  I.D. at 2, 4-5.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication. 

	As noted, the ALJ’s decision involved a ruling on PECO’s Preliminary Objections.  Section 5.101 of the Commission’s Regulations, 52 Pa. Code § 5.101, sets forth the grounds for granting preliminary objections.  In pertinent part, that Regulation states: 

§ 5.101.  Preliminary objections.

(a)	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

*  *  *

(4)	Legal insufficiency of a pleading.

52 Pa. Code § 5.101(a)(4).

Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (Pa. 1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (Pa. 1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).  

		In ruling on PECO’s Preliminary Objections, the ALJ stated that the Complaint did not provide sufficient specificity to permit PECO to formulate and provide a meaningful answer to the Complaint, reasoning that PECO could not determine the nature of the alleged problem with its service from a check mark.  Moreover, the ALJ concluded that the Complainant had ample opportunity to respond to the Preliminary Objections and to file an amended Complaint, but failed to do so.  I.D. at 4.  The ALJ dismissed the Complaint due to the Complainant’s failure to file an amended Complaint pursuant to the Order issued by the ALJ on August 19, 2010.  I.D. at 6. 

Based on our review of the applicable law and the Parties’ pleadings, we do not agree with the decision to dismiss the Complaint in this proceeding.  Commission Regulations require, inter alia, that Formal Complaints contain a clear and concise statement of the violation being alleged.  52 Pa. Code § 5.22(a)(5).  To aid pro se complainants in meeting this and other requirements for filing Formal Complaints, the Commission has developed a Formal Complaint form, which is mailed to all complainants at the conclusion of the informal complaint process.  This Formal Complaint form contains a series of check boxes designed to help complainants clearly state what they are alleging.  When, as in this case, the box is checked next to the statement that there are incorrect charges on the customer’s bill, the complaint is specific enough to allow the utility to prepare an Answer and to prepare for a hearing.  The utility has access to all necessary account records and can review those records for inaccuracies.  Additionally, this was an appeal of an informal complaint[footnoteRef:1] in which PECO participated.  Therefore, PECO was likely already familiar with the allegations made by the Complainant. [1: 		Bureau of Consumer Services Informal Complaint No. 2628013, which was closed by the Bureau on June 9, 2010. ] 


Furthermore, in Carlock v. The United Telephone Company of Pennsylvania, Docket No. F‑00163617 (Order entered July 14, 1993), this Commission held that, in the normal course, we would not dismiss a pro se complaint without first providing a hearing during which pro se complainants could further explain their position and the factual basis for their complaint.  The concern was expressed that, in general, pro se complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  In light of the Complainant’s status as a pro se litigant and consistent with Carlock, we do not agree with the decision to dismiss Mr. Richmond’s Complaint at the pleadings stage.  

Conclusion

		Based upon the above discussion, we shall reverse the ALJ’s Initial Decision and remand the proceeding to the Office of Administrative Law Judge; THEREFORE,

		IT IS ORDERED:

1.	That the Initial Decision of Administrative Law Judge Elizabeth H. Barnes, issued on December 22, 2010, is reversed.

2.	 That this case is remanded to the Office of Administrative Law Judge for such proceedings as may be necessary, consistent with this Opinion and Order.

3.	That upon the close of the record, the Administrative Law Judge assigned to this matter is directed to issue an Initial Decision Upon Remand.
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