BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pennsylvania Public Utility Commission,	:
Bureau of Transportation and Safety	:
		:
	     v.	:		C-2010-2147793
		:
Milton B. Romig	:



INITIAL DECISION


Before
Elizabeth H. Barnes
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On July 17, 2010, the Pennsylvania Public Utility Commission’s Bureau of Transportation and Safety (BTS)[footnoteRef:1] filed a formal complaint at Docket No. C‑2010‑2147793 against Milton B. Romig (Respondent).  The complaint requests the Commission fine Respondent the sum of $1,000 for failing to properly obtain a certificate of public convenience before transporting passengers and property for compensation between points in the Commonwealth of Pennsylvania in violation of the Public Utility Code, 66 Pa. C.S. § 1101.  A hearing was held on September 29, 2011. [1:  	Complainant was originally the Pennsylvania Public Utility Commission’s Bureau of Transportation and Safety (BTS).  On August 11, 2011, the Commission reorganized its investigation and enforcement responsibilities into the Bureau of Investigation and Enforcement (BI&E).  Accordingly, the Complainant is now BI&E, represented by the Law Bureau.] 




FINDINGS OF FACT

1.	Milton B. Romig, Respondent, resides and maintains a principal place of business at 2624 Ulsh Gap Rd, McClure, Pennsylvania 17841.  (N.T. 7).

2.	To date, Respondent has never had a certificate of public convenience and therefore, has no operating authority to transport passengers or property for compensation within the Commonwealth of Pennsylvania.  (N.T. 8; BTS Exhibit 1). 

3.	On October 27, 2009, Enforcement Officer David D. Beck interviewed Respondent as part of an investigation into an informal complaint that Respondent was providing intrastate paratransit service to the Amish in the Snyder County area without a certificate of service and that Respondent had passed out once while transporting the Amish in a van.   (N.T. 6).

4.	During the interview of October 27, 2009, Respondent admitted he was transporting passengers and their property with a pickup truck and a seven-passenger van on a weekly basis within a fifty-mile radius of his principal place of business, 2624 Ulsh Gap Rd., McClure, PA 17841.    

5.	During the interview, Respondent received numerous phone calls from people soliciting rides. (N.T. 7).

6.	At the hearing, Respondent admitted he is an insulin-dependent diabetic; however, he denies ever passing out or having a seizure.  (N.T. 21).

7.	Respondent had filed an application for a certificate of service on December 16, 2009; however the Commission dismissed the application on April 22, 2010, at Docket Nos. A-6411694 and A-2010-2151426 because the application lacked verified statements of the applicant and supporting parties which are required by Commission regulations at 52 Pa. Code   § 3.381(c )(1)(iii)(A)(I) and (II). (BTS Exhibit 1).
8.	Respondent claims he did obtain commercial liability insurance which is costing him $1,000 per year. (N.T. 15-16).

9.	Respondent further claims the $1,000 fine is excessive given that he is in debt, is paying extra for liability insurance and other bills, and that he only receives $19,000 annually from Social Security.   (N.T. 22 – 23). 

DISCUSSION

		The Commission has the power, and the duty, to enforce the requirements of the Public Utility Code.  66 Pa.C.S. §501(a).  Because Respondent is not a utility, BTS bears the burden of proof in this case, pursuant to the provisions of 66 Pa.C.S. §332(a).  

		I am persuaded by the testimony and exhibits offered in the case to find that BTS has sustained its burden of proving that Respondent did violate the Public Utility Code, 66 Pa. C.S. § 1101, by failing to properly obtain a certificate of public convenience before transporting passengers and property for compensation between points in the Commonwealth of Pennsylvania.  Respondent admitted he did transport passengers in his truck between points in the Commonwealth.  When asked whether he was still willing to reapply or provide information necessary for his application of certification to go through, Mr. Romig replied, “Well, I don’t think they need it.  Everyone around here hauls neighbors, and I just haul them to the doctors and the grocery store, and they know that.  And they’re going to California, Maryland, Virginia; is that right?  And they don’t got one.  They got 15 vans and I only got one truck.”  (N.T. 13).  He further stated, “I’m only going around Lancaster every day.” (N.T. 15).  Having determined there was a violation of a statute, I turn now to BTS’ request for the maximum civil penalty of $1,000.

	There are factors to be considered in establishing a civil penalty as have been set forth in Joseph A. Rosi v. Bell-Atlantic-Pennsylvania, Inc. and Sprint Communications Company, L.P., Docket No. C-00992409 (Order entered March 16, 2000).  In Rosi, the Commission adopted standards to be applied to determine the amount of the civil penalty in slamming cases. The Commission also considered these standards when evaluating settlement agreements in slamming cases. Pennsylvania Public Utility Commission v. PEPCO Energy Services, Docket No. M-00001432 (Order entered November 9, 2000)  Subsequently, the Commission determined that all violations of the Public Utility Code and the Commission’s regulations would be subject to review under the standards set forth in Rosi.  Pennsylvania Pub. Util. Comm’n v. NCIC Operator Serv., Docket No. M-00001440 (Order entered Dec. 21, 2000).

	Further, the Commission, at 52 Pa. Code §69.1201 has adopted a policy statement setting forth the standards it will consider in evaluating litigated and settled proceedings involving violations of the Public Utility Code and Commission regulations based in part on the standards in Rosi.  The standards in 52 Pa. Code §69.1201(c) are set forth below:

(c)	The factors and standards that will be considered by the Commission include the following: 

(1)	Whether the conduct at issue was of a serious nature. When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty. 

(2)	Whether the resulting consequences of the conduct at issue were of a serious nature. When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty. 

(3)	Whether the conduct at issue was deemed intentional or negligent. This factor may only be considered in evaluating litigated cases. When conduct has been deemed intentional, the conduct may result in a higher penalty. 

(4)	Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future. These modifications may include activities such as training and improving company techniques and supervision. The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered. 

(5)	The number of customers affected and the duration of the violation. 
(6)	The compliance history of the regulated entity which committed the violation. An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty. 

(7)	Whether the regulated entity cooperated with the Commission’s investigation. Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty. 

(8)	The amount of the civil penalty or fine necessary to deter future violations. The size of the utility may be considered to determine an appropriate penalty amount. 

(9)	Past Commission decisions in similar situations. 

(10)	Other relevant factors.

		The first factor addresses whether the conduct at issue was of a serious nature such as willful fraud or misrepresentation.  I conclude that although Mr. Romig was aware he was in violation of Commission regulations, he did at least attempt to apply for a certificate of public service as was recommended by Officer Beck.  Respondent paid an application fee but neglected to attach necessary statements of verification in support of the application.  Thus, it was denied and dismissed for failure to comply with all of the application requirements. 

		Although Mr. Romig has taken steps to now hold commercial liability insurance at a greater cost to him, he has refused to reapply for the certificate of service, arguing that other drivers in his area are also transporting persons for compensation intrastate and interstate without holding certificates.   These facts support a finding that the civil penalty should be a substantial deterrent for future violations.

		The second factor addresses the consequences of the conduct at issue.  Although the informal complaint stated that Mr. Romig had passed out while transporting the Amish in the Snyder County area, the informal complainant was not present at the hearing, and this hearsay evidence is not enough to suggest there has been any personal injury or property damage done as a result of Mr. Romig’s refusal to obtain a certificate of public convenience.  Mr. Romig denies ever passing out while driving and his testimony is credible.
The third factor addresses whether the conduct was negligent or intentional.  Although the lack of verification appears at first to be a negligent oversight, because of the repeated attempts by the Commission to reach Mr. Romig in order to complete his application, and given Mr. Romig’s testimony that it is too costly to reapply, and he is being treated unfairly because there are other non-certificated drivers in his area doing the same thing, I find his conduct to be intentional, warranting a higher civil penalty.    

The fourth factor looks at remedial actions taken by the utility.  Mr. Romig is not a utility, therefore this factor does not apply.  

	The fifth factor addresses the number of customers affected and the duration of the violation.  It is unknown how many customers were affected by Mr. Romig’s refusal to obtain a certificate of public convenience.    

	The sixth standard looks at the compliance history of the regulated entity.  I am unaware of any prior or subsequent complaints against Mr. Romig.  Although he did not claim that he had ceased transporting persons for compensation, he did not state that he was continuing to do so in violation of 66 Pa. C.S. §1101.

The seventh standard asks whether the regulated entity cooperated with the Commission.  Mr. Romig did cooperate with Officer Beck’s investigation.  However, he is not being cooperative regarding the application process for a certificate of public convenience. 

	The eighth standard requires that the amount of the civil penalty is enough to deter future violations.  I conclude that since Mr. Romig is on Social Security with a limited income and many bills to pay, that a civil penalty of $500 should be sufficient to deter future violations. 

		The ninth standard looks at past Commission decisions in similar situations.  In a similar case, Pennsylvania Public Utility Commission Bureau of Transportation and Safety, k/n/a Bureau of Investigation and Enforcement  v. Heather R. Galvin, at Docket No. C-2010-2121952, Initial Decision issued October 11, 2011, Respondent had allegedly, on several occasions, provided transportation of passengers within the Commonwealth for compensation while not then holding a Certificate of Public Convenience issued by the Commission, in violation of 66 Pa. C.S. §1101.  Although the Complaint sought a $1,000 civil penalty, the parties settled on a $100 civil penalty given that Respondent had cease and desisted from unauthorized service and claimed she could not afford a $1,000 civil penalty.  ALJ Melillo approved the settlement petition in an Initial Decision issued on October 11, 2011.

		In the instant case, Mr. Romig never claimed that he has stopped providing service for compensation, and conversely, he never admitted he was still in violation of 66 Pa.C.S. §1101.  His defense is that other drivers are doing the same thing without being certificated and this is unfair of the Commission to require him to be certificated. 

		The tenth standard looks at other relevant factors.  I do not find any other relevant factors that the Commission should consider in this proceeding.

Based on a review of the standards set forth above, I conclude that a civil penalty in the amount of $500 is appropriate for a first-time violation of  the Public Utility Code, 66 Pa. C.S. § 1101.  I conclude that a civil penalty of $500 is reasonable and in the public interest because Mr. Romig already paid an application fee once and may be required to pay an additional application fee by the Secretary’s Bureau because his initial application was dismissed.  Further, although he has not stated that he has ceased providing service without certification, he did not claim that the violation continues.  I am persuaded to believe Mr. Romig is in debt as he so testified, and that on his limited income, the civil penalty against Mr. Romig will deter him from future violations, which is in the public interest.  

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.

		2.	The Commission has the power, and the duty, to enforce the requirements of the Public Utility Code.

3.	A civil penalty of $500 is reasonable and a proper deterrent of future violations.

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the complaint issued by the Commission’s Bureau of Transportation and Safety n/k/a Bureau of Investigation and Enforcement against Milton B. Romig at Docket No. C-2010-2147793 is sustained.

		2.	That Milton B. Romig shall pay a civil penalty of Five Hundred Dollars ($500.00) for the violation of 66 Pa. C.S. §1101 by failing to obtain a certificate of public convenience before transporting individuals and property for compensation within the Commonwealth of Pennsylvania without proper authority.

		3.	Payment of the civil penalty shall be made by sending a certified check or money order within twenty days after service of the Commission’s order to:

				Pennsylvania Public Utility Commission
				P.O. Box 3265
				Harrisburg, PA 17105-3265 

4.	That Milton B. Romig cease and desist from further violations of the Public Utility Code and the Public Utility Commission’s regulations.



5.	That the record at Docket No. C-2010-2147793 shall be marked closed.


Date:  November 23, 2011 	____________________________________
							Elizabeth H. Barnes
[bookmark: _GoBack]							Administrative Law Judge
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