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history of the proceeding

On December 13, 2010, Nia Peterson (Ms. Peterson or Complainant) filed a formal Complaint (Complaint) against Philadelphia Gas Works (Respondent, PGW or the Company) with the Pennsylvania Public Utility Commission (Commission) alleging that there are incorrect charges on her gas bill from Respondent.  In particular, Complainant alleges that PGW charged her $2,102.27 after replacing her broken gas meter even though the Company had reassured her that she wouldn’t be charged for the replacement of the meter.  Ms. Peterson requests that PGW be held responsible for not noticing earlier that her meter was malfunctioning, and for not replacing her meter until one of her neighbors reported a gas leak. 

This formal Complaint is an appeal to the informal decision issued by the Commission’s Bureau of Consumer Services (BCS) at BCS#2752490.

On January 5, 2011, Respondent filed an Answer denying the material allegations of the Complaint.



A Hearing Notice dated May 24, 2011, notified the parties that an initial hearing was scheduled for Tuesday, July 12, 2011, at 10:00 a.m.  

A Prehearing Order was also issued advising the parties of the date and time of the scheduled hearing, informing them of the procedures applicable to this proceeding, and directing the submission of documents prior to the hearing.  

The hearing convened at 11:15 a.m. on July 12, 2011.
  Nia Peterson appeared pro se and testified on behalf of the Complaint.  Laureto Farinas, Esq., represented the Respondent, and presented the testimony of Anne Marie Cromley, a senior customer review unit officer with PGW in charge of investigating and resolving informal and formal complaints filed with the Commission.  Respondent also sponsored six (6) exhibits, all of which were admitted into the record.  

The hearing resulted in a transcript of 97 pages, and the record closed upon its receipt on July 25, 2011.

FINDINGS OF FACT

1.
The Complainant is Nia Peterson, whose mailing address is 4260 Roman Street, Philadelphia, PA 19124 (Service Address).

2.
Respondent is Philadelphia Gas Works.

3. 
Ms. Peterson has been a customer of PGW for approximately eleven years.  Tr. 11, 64.

4.
Ms. Peterson’s residence is served by a gas meter equipped with an automated meter reading device (AMR or ERT).  Tr. 43.  

5.
The AMR is a device attached to the meter that allows for the meter to be read electronically by PGW’s vans on the street.  Tr. 52, 74.

6.
The AMR device is powered by a battery which has a life expectancy of 15 to 20 years.  Tr. 61-62, 74.

7.
PGW has in place a program for the replacement of AMR devices before their batteries run out.  Tr. 62.

8.
Over the last five to eight years, PGW has replaced at least 400,000 AMR devices with new ones to ensure correct and continuous reading.  Tr. 62.

9.
Until April 10, 2008, the Service Address was served by Meter # 1426006, which was replaced with Meter # 2087004, due to the age of the ERT device on the former meter.  Tr. 65, 69-70; PGW Exhibits 2, 3 and 5.

10.
The new Meter # 2087004 was installed at index zero (0) on April 10, 2008.  PGW Exhibit 5.

11.
Sometime between April and May of 2009, the AMR attached to Meter # 2087004 stopped reporting electronic readings to Respondent.  Tr. 36-37; PGW Exhibit 1.

12.
From June 2009 to October 2010, PGW was consistently recording “zero readings” at the Service Address, indicating that no gas was being used at Complainant’s residence.  Tr. 42; PGW Exhibit 1.

13.
Every month, from June 2009 to October 2010, Complainant’s bills consisted entirely of service and late payment charges.  They showed zero (0) usage charges and were consistently within $12-$13 range.  Tr. 42; PGW Exhibit 1.

14.
On June 12, 2009, Complainant’s balance with PGW was $749.52.  PGW Exhibit 1.

15.
From June 2009 to October 2010, Complainant made the following payments towards the balance in her account:

	Date 
	Payment

	08/06/2009
	$150.00

	10/13/2009
	$164.00

	11/17/2009
	$164.00

	01/11/2010
	$160.00

	02/16/2010
	$225.31

	03/26/2010
	$24.18

	06/24/2010
	$36.54

	Total
	$924.03


Tr. 35; PGW Exhibit 1.

16.
Ms. Peterson’s payment of $36.54 made on June 24, 2010, brought her accumulated balance down to zero and made her account current.  PGW Exhibit 1.

17.
In August of 2010, PGW employees entered the Service Address to investigate a gas leak report made by one of Ms. Peterson’s neighbors and noticed that the AMR device in Ms. Peterson’s meter was dead.  Tr. 7-11; PGW Exhibit 2.

18.
On August 19, 2010, PGW employees removed Meter # 2087004 from the Service Address, and replaced it with Meter #1778272.  Tr. 42-43; PGW Exhibits 2 and 3.

19.
The manual read of Meter # 2087004 was 2511.  Tr. 43; PGW Exhibit 2.

20.
At the time of its installation, the index of Meter #1778272 was 1905.  PGW Exhibit 3.

21.
On September 3, 2010, PGW conducted two accuracy tests on Meter # 2087004.  Tr. 43-44, 48; PGW Exhibit 3. 

22.
The results of the first test (Proof Check) indicated that the meter was 99.2% accurate, and the results of the second test (Proof Open) indicated that it was 99.9% accurate.  Tr. 43-44, 48; PGW Exhibit 3. 

23.
The PGW Meter Shop reported a total of 127 tamper counts on the Meter # 2087004, as well as 42 magnetic counts.  Tr. 45-46, 72-73; PGW Exhibit 2.

24.
A tamper count occurs when a meter is pushed, moved or hit.  Tr. 45.

25.
A magnetic count can occur when an electronic device like a speaker, a TV, or a stereo is located in close proximity of the meter.  Tr. 45.

26.
Both tamper counts and magnetic counts can cause the AMR device to stop.  Tr. 45.

27.
On September 16, 2010, Respondent issued to Complainant a make-up bill for $2,264.38, which was cancelled on October 5, 2010.  PGW Exhibit 1.

28.
On October 5, 2010, Respondent issued a new make-up bill for $2,102.63 covering the period May 2009 to August 2010.  PGW Exhibit 1.

29.
The make-up bill is based on the actual reading from the mechanical portion (i.e. the rotating dials) of Meter # 2087004.  Tr. 45-46; 73-75.

30.
The Company performed a gas usage analysis confirming that the amount of gas for which Complainant was charged in the make-up bill is consistent with the prior historical consumption at the Service Address.

	From
	To
	Usage in CCF
	No. of Degree Days

	C.F.D.D.


	Meter 1426006
	
	
	
	

	04/14/2005
	04/18/2006
	1184
	4298
	22.1

	04/18/2006
	04/18/2007
	1099
	4440
	19.5

	04/18/2007
	04/10/2008
	850
	4139
	15.0

	Meter 2087004
	
	
	
	

	04/10/2008
	08/19/2010
	2511
	9485
	21.3

	Meter 1778272
	
	
	
	

	08/19/2010
	06/15/2011
	1129
	4523
	20.7


Tr. 45-48; PGW Exhibit 3.

31.
PGW originally had in place a program which automatically generated letters that went out to the customers after three consecutive zero readings.  Tr. 76, 78.

32.
Around 2008, 2009, PGW stopped the process of sending out letters to notify the customers of zero readings.  Tr. 76, 78.

33.
PGW is in the process of establishing a new program to address instances of zero readings.  Tr. 76, 78.

34.
Currently and until the new program is in place, PGW is addressing zero readings by placing the information in an “exception list.”  Tr. 76-77.

35.
PGW employees now go on location and investigate the zero reading cases in person.  Tr. 77.

36.
The promptness with which the cases in the “exception list” are addressed depends on the availability of manpower and opportunity.  Tr. 76-78.

37.
From February to August of 2010, Ms. Peterson partially moved in with her fiancé following a burglary attempt at her residence.  Tr. 18-22.

38.
Complainant did not request that gas service be disconnected at the Service Address from February to August 2010, because she was “com[ing] back and forth making sure that [her] things were okay.”  Tr. 22.

39.
On December 14, 2010, Complainant enrolled in PGW’s Customer Responsibility Program (CRP).  PGW Exhibit 1.

40.
As part of the terms of her enrollment in CRP, Complainant’s then outstanding balance of $2,293.53 was “frozen”.

41.
While enrolled in CRP, Complainant is required to make fixed monthly payments of $180.72 of which $5.00 goes toward the “frozen” arrearage.  Tr. 31-33, 38-41; PGW Exhibit 1.

42.
While enrolled in CRP, every month Complainant makes a timely and full payment 1/36th of her balance is forgiven.  Tr. 32-33.

43.
As of the day of the hearing, Complainant’s balance was $1,764.31.  Tr. 40. 

DISCUSSION

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission's decision must be supported by "substantial evidence," which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  



While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

In Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825 (May 1979), which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Michigan PSC stated that it will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron at 100.



While a comparison of the disputed monthly bill to the Complainant’s billing history and the consistency of his usage pattern are important criteria to consider, they alone do not resolve the issue of the Complainant’s disputed high bill.  Clearly this or any other new customer cannot produce evidence that he does not possess regarding prior usage.  Waldron does not limit the establishment of a prima facie case to the above two elements alone.  Rather, the Commission may consider the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.  See Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010); Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011).



Thus, a complainant in a high bill case has the opportunity to present any other relevant evidence which, if sufficient to establish a prima facie case, can be used to sustain the burden of proof.  There is no specific requirement as to what particular facts the complainant must offer.  This will likely vary from case to case.  In Waldron, for example, the complainant did not provide a comparison of prior billing, but asserted that the apartment was uninhabited during the billing period in question and that the only operating appliances were a clock and a refrigerator; that two air conditioners were disconnected; and that, even if the latter had been connected, the complainant could not possibly have used the energy reflected in the billing.  The Commission remanded the complaint in Waldron reasoning that, had the record been properly developed, those facts may have established a prima facie high bill case, and then the Company would have had to introduce evidence to overcome the prima facie case.  Waldron at 101.  Therefore, to establish a prima facie case under Waldron, a complainant must show the disputed bill was abnormally high when compared to prior usage patterns and that his or her pattern of usage has not changed or must provide other relevant evidence showing that the disputed bill is unreasonably high. 



As set forth in Waldron, evidence proffered by a utility relating to the accuracy of a meter test alone, in response to a high bill complaint, is not conclusive evidence and would not, by itself, require a finding against a complainant and in favor of a company.  Id.  In other words, evidence of a meter test showing that the meter worked within the acceptable degree of accuracy can be overcome with circumstantial evidence that otherwise indicates that a bill was too high.

At the hearing, Ms. Peterson challenged both the correctness and the fairness of the $2,102.63 make-up bill issued by Respondent on October 5, 2010, for previously rendered but unbilled gas service, covering the period from May 2009 to August 2010.  

In support of her claim that the $2,102.63 make-up bill was incorrect, Ms. Peterson argued that her meter had malfunctioned for a long period of time, that PGW had relied on estimated readings in order to calculate her make-up bill, and that she had moved out of the Service Address for six (6) months in 2010.

In response to Ms. Peterson’s statements, Respondent’s witness, Ms. Cromley, explained that Ms. Peterson’s residence is served by a gas meter equipped with an AMR device attached to the meter which allows the meter to be read electronically by PGW’s vans on the street.  Tr. 43, 74.  The AMR device is powered by a battery which has a life expectancy of 15 to 20 years.  Tr. 61-62, 74.

The meter serving Ms. Peterson’s residence at the time in question (Meter # 2087004) was installed at index zero (0) on April 10, 2008.  PGW Exhibit 5.  Sometime between April and May of 2009, the AMR attached to Meter # 2087004 stopped reporting electronic readings to Respondent.  Tr. 36-37; PGW Exhibit 1.  From June 2009 to October 2010, PGW was consistently recording “zero readings” at the Service Address, indicating that no gas was being used at Complainant’s residence.  PGW Exhibit 1.  On August 19, 2010, PGW employees removed Meter # 2087004 from the Service Address, and replaced it with Meter #1778272. PGW Exhibits 2 and 3.

After removing Meter # 2087004 from the Service Address, the meter was taken to PGW’s Meter Shop.  The Meter Shop verified that the manual read of Meter # 2087004 was 2511.  Tr. 43; PGW Exhibit 2.  The Meter Shop also reported a total of 127 tamper counts and 42 magnetic counts on Meter # 2087004.  Tr. 45-46, 72-73; PGW Exhibit 2.

Ms. Cromley testified that a tamper count occurs when a meter is pushed, moved or hit.  Tr. 45.  A magnetic count can occur when an electronic device like a speaker, a TV, or a stereo is located in close proximity of the meter.  Tr. 45.  Both tamper counts and magnetic counts can cause the AMR device to stop.  Tr. 45.

In addition, the PGW’s Meter Shop conducted two accuracy tests on Meter # 2087004.  The results of the first test (Proof Check) indicated that the meter was 99.2% accurate, and the results of the second test (Proof Open) indicated that it was 99.9% accurate.  Tr. 43-44, 48; PGW Exhibit 3. 

Based on the results of the meter accuracy tests and the manual read from Meter # 2087004, on October 5, 2010, Respondent issued a new make-up bill for $2,102.63 covering the period May 2009 to August 2010.  PGW Exhibit 1.  No portion of the make-up bill was based on estimated readings.  Instead, the make-up bill is based on the actual reading from the mechanical portion (i.e. the rotating dials) of Meter # 2087004.  Tr. 45-46, 73-75.

In addition, Ms. Cromley testified that a gas usage analysis, from April of 2005 to June of 2011, confirmed that the amount of gas for which Complainant was charged in the make-up bill is consistent with prior and subsequent consumption at the Service Address.
	From
	To
	Usage in CCF
	No. of Degree Days
	C.F.D.D.

	Meter 1426006
	
	
	
	

	04/14/2005
	04/18/2006
	1184
	4298
	22.1

	04/18/2006
	04/18/2007
	1099
	4440
	19.5

	04/18/2007
	04/10/2008
	850
	4139
	15.0

	Meter 2087004
	
	
	
	

	04/10/2008
	08/19/2010
	2511
	9485
	21.3

	Meter 1778272
	
	
	
	

	08/19/2010
	06/15/2011
	1129
	4523
	20.7


Tr. 45-48; PGW Exhibit 3.

Complainant challenged the gas usage analysis by stating that she did not live at the Service Address for six (6) months in 2010 following a burglary attempt at her residence.  Tr. 18-22.  However, when questioned on the specific of her living arrangements, Complainant admitted that she only partially moved in with her fiancé from February to August of 2010.  In particular, Complainant stated, “Yeah, I came back and forth.  A lot of times I wouldn’t sleep there, but I was back and forth making sure my things were okay.”  Tr. 22.  Ms. Peterson also admitted that she did not change her mailing address, nor did she request that gas service be turned off at the Service Address during the period in question.  Tr. 19, 22.

Because the changes in Ms. Peterson’s living arrangements occurred in the spring and summer months of 2010, and because she only partially moved in with her fiancé and kept the gas service on during the period in question, I find that the changes in her living arrangements were not such that would substantially affect Complainant’s overall gas consumption for the period April 2008 to August 2010 (or even June 2009 to August 2010).  The gas consumption for the period April 2008 to August 2010 is in par with the historical consumption at the Service Address.
  

For the reasons stated above, I conclude Ms. Peterson has failed to carry her burden of proving that her make-up bill for $2,102.63 was incorrect.  

With regard to the fairness of the make-up bill, Ms. Peterson testified that it wasn’t until one of her neighbors reported a gas leak in August of 2010 that PGW visited her residence and noticed that her meter was malfunctioning.  Ms. Peterson questioned why Respondent had failed to notice the malfunctioning meter and the multiple zero readings before August of 2010, and requested that PGW be held responsible for the make-up bill.  

A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for the utility service provided to them.  Otherwise, a customer’s unpaid bills are included in the utility’s uncollectible expenses and ultimately paid for by other utility customers.  Scaccia v. West Penn Power Co., 55 PA PUC 637 (1982); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (1982); Bolt v. Duquesne Light Company, Opinion and Order entered April 8, 1988, at Docket No. Z-8712758.

The Complainant did not present any evidence that would demonstrate that the make-up bill issued to her by PGW on October 5, 2010, was improper.  On the contrary, her testimony demonstrated that, between June 2009 and August 2010, she made use of Respondent’s gas service.  Although she partly moved in with her fiancé from February to August 2010, she did not request that her gas service be turned off and returned to the Service Address often.  She maintained that she was not aware that every month, from June 2009 to October 2010, her bills were consistently in the $12-$13 range, yet she used that time to bring down to zero her June 2009 balance of $749.52.  PGW Exhibit 1.

The Complainant knowingly used her gas service and should pay for it.  Utilities are expressly permitted to issue make-up bills for service pursuant to 52 Pa. Code § 56.14 (“Previously Unbilled Utility Service”), which permits the issuance of make-up bills for “previously unbilled utility service resulting from utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills....”  (Emphasis added).  Therefore, PGW was authorized to issue the make-up bill.  

The Complainant is responsible for the entirety of her make-up bill.  

Although 52 Pa. Code § 56.14 authorizes PGW to issue a make-up bill for previously unbilled gas service, it does not relieve Respondent from its obligation to “furnish and maintain adequate, efficient, safe, and reasonable service and facilities….”  66 Pa. C.S.A. § 1501.  PGW’s failure to notice that the AMR in Meter # 2087004 was malfunctioning, after it reported zero readings for fifteen (15) consecutive months (June 2009 to August 2010), is clearly a failure to provide adequate and reasonable service to Complainant in violation of 66 Pa. C.S.A. § 1501.

Under Public Utility Code Sections 3301(a) and (b), “the Commission may levy a fine of up to $1,000 per day for continuing violations of the Public Utility Code.”  66 Pa. C.S.A. § 3301.

The Commission has set forth, in a statement of policy, the factors and standards for evaluating proceedings involving violations of the Public Utility Code for purposes of determining appropriate civil penalty amounts.  See, 52 Pa. Code § 69.1201(c).  These factors and standards are as follows: 

(1) Whether the conduct at issue was of a serious nature. When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.
 
(2) Whether the resulting consequences of the conduct at issue were of a serious nature. When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.
 
(3) Whether the conduct at issue was deemed intentional or negligent. This factor may only be considered in evaluating litigated cases. When conduct has been deemed intentional, the conduct may result in a higher penalty.
 
(4) Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future. These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.
 
(5) The number of customers affected and the duration of the violation.
 
(6) The compliance history of the regulated entity which committed the violation. An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

(7) Whether the regulated entity cooperated with the Commission's investigation. Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.
 
(8) The amount of the civil penalty or fine necessary to deter future violations. The size of the utility may be considered to determine an appropriate penalty amount.
 
(9) Past Commission decisions in similar situations.
 
(10) Other relevant factors.

52 Pa. Code § 69.1201(c).  These factors, relative to this proceeding, are examined below.



The first factor is whether the conduct was willful or less egregious.  There is no evidence that the offending conduct, or lack of action taken by the Company, was willful, fraudulent or a misrepresentation.  



The second factor is whether consequences were of a serious nature resulting in damages to property or injury to persons.  There is no evidence that PGW’s failure to address the malfunctioning AMR serving Ms. Peterson’s residence had consequences beyond the resulting make-up bill in October of 2010.  There were also no damages to property or injury to persons. 

The third factor is whether the offending conduct was intentional or negligent.  I do not find that the violation was intentional.  In fact, PGW had installed the malfunctioning Meter # 2087004 in April of 2008; little over a year before its AMR device stopped reporting electronic readings.  Tr. 63.  Because Meter # 2087004 was rather new, and the battery that powered its AMR has a life span of 15 to 20 years, there was no reason for PGW to suspect that the AMR was malfunctioning, other than the fifteen (15) consecutive zero readings.  I find that the violation is due to a lack of due diligence or negligent failure to act by the Respondent.  
The fourth factor is whether the utility has modified its internal practice and procedures to address the offensive conduct at issue to deter and prevent similar conduct in the future.  PGW originally had in place a program which automatically generated letters that went out to the customers after three consecutive zero readings.  Tr. 76, 78.  Around 2008, 2009, PGW stopped the process of sending out letters to notify the customers of zero readings.  PGW’s witness testified that Respondent is in the process of establishing a whole new program to address instances of zero readings.  Currently and until the new program is in place, PGW is addressing zero readings by placing the information in an “exception list.”  Tr. 76-77.  PGW employees now go on location and investigate the zero reading cases in person.  Tr. 77.  The timeliness with which the cases in the “exception list” are addressed depends on the availability of manpower and opportunity.  Tr. 76-78.  

As described by Respondent’s witness, PGW’s current approach to the problem of zero readings lacks set parameters with regard to the number of zero readings received before any action is taken, or deadlines for investigating and resolving the problem.  Although Respondent had received zero readings from Ms. Peterson’s AMR for fifteen (15) consecutive months, the malfunctioning AMR was discovered, or at least replaced, only when the PGW’s employees visited her residence in response to a gas leak concern in her neighborhood.  Tr. 7-11.  The knowledge that for the last two or three years, the Company has addressed the problem of zero readings by simply entering them in a list and by leaving their repair to little more chance, is disturbing.  

In addition, Respondent did not provide any reason for stopping the original program designed to address instances of zero readings.  It did not provide a timeframe for when the new program will be set in place, nor did it elaborate on any specifics of the new program or on how it will improve on the past or present internal practices of PGW with regard to zero readings.



The fifth factor is the number of customers affected and the duration of the violation.  In the present case, there was one customer, Ms. Peterson, affected by the violation, and the failure to address the zero readings continued for over a year.  However, it is worthy of notice that, because PGW currently lacks internal practices and procedures to ensure that zero readings are addressed in a planned and timely fashion, the potential for similar violations at present or in the near future is considerable.



The sixth factor is the compliance history of the offender, PGW.  The record does not include a history of PGW’s past offenses.  Neither party provided evidence of a compliance history.



The seventh factor is whether the actions of the regulated entity were cooperative or discordant with a Commission investigation.  This standard is not applicable to this proceeding because the Commission did not conduct an investigation.  

The eighth, ninth and tenth factors are inter-related in this case and they are, respectively: the amount of a civil penalty required to deter future violations; prior Commission decisions in similar cases; and the catch-all “other relevant factors.”  My review of prior Commission decisions that involve violations of 66 Pa. C.S.A. § 1501 by PGW reveals an unfortunate but harsh reality regarding the imposition of fines upon the Company.  More particularly, in the case of Malisa Alexander v. Philadelphia Gas Works, Docket No. C-20077389 (Order entered November 6, 2008), the Commission refrained from imposing a penalty upon PGW in a gas leak complaint case, noting that the imposition of fines upon PGW in the past has been futile as a deterrent for PGW.  The reason for the Commission’s decision not to impose civil penalties on PGW was the fact that all of PGW’s operating costs as a municipally-owned entity are included in the rates charged to its customers.  Thus, any fine imposed would be charged to PGW’s customers.  In Alexander, PGW was put on notice that, from that point forward, the Commission would track PGW’s violations of the Public Utility Code, regulations and orders, in cumulative fashion, and would consider them in matters PGW files for Commission’s regulatory approval.
 

More recently, the Commission reaffirmed its stand with regard to imposing civil penalties on PGW in Thea Jones v. Philadelphia Gas Works, Docket No. F-2009-2138367 (Order entered December 16, 2010) which also involved a gas leak complaint.  While the Commission upheld the ALJ’s legal conclusion that PGW violated Section 1501 of the Code, it modified the ALJ’s decision by removing the $500 civil penalty imposed upon PGW.  More specifically, the Commission stated, “Although the ALJ properly evaluated the evidence and concluded that PGW should be assessed a civil penalty, given PGW’s status as a municipally owned gas utility, we cannot justify the additional burden on the ratepayers.”  Id. 

In the present case, PGW’s internal policy of placing instances of zero readings in the “exception list” and addressing them when opportunity arises is clearly a violation of PGW’s duty to “furnish and maintain adequate, efficient, safe, and reasonable service and facilities….”   66 Pa.  C.S.A. § 1501.  PGW’s current practice is not only frustrating and inconveniencing its customers, but it is also keeping the Company from collecting much needed funds in a timely fashion, or potentially from collecting them at all.  However, for the reasons stated by the Commission in Alexander and Jones, supra, I will not impose a civil penalty upon the Respondent.  Instead, PGW is ordered to cease and desist from further violations of the Public Utility Code, Commission regulations and Commission orders.  Pursuant to the Commission’s Final Order in Alexander, a copy of this Initial Decision shall be served on the Law Bureau for the purpose of tracking cases where PGW is found to have violated the Public Utility Code, Commission regulations and Commission orders.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S.A. § 701.

2.
The Complainant seeking affirmative relief from the Commission has the burden of proving the Complaint allegations by producing evidence which established material facts by a preponderance of the evidence.  66 Pa. C.S.A. § 332(a).

3.
The Complainant successfully carried her burden of proving that PGW had failed to investigate and repair her malfunctioning gas meter. 

4.
The Complainant failed to carry her burden of proving that PGW had incorrectly or inappropriately billed her previously unbilled services.

5.
The formal Complaint is sustained, in part and denied, in part pursuant to the preceding Discussion and Conclusions.

6.
The Respondent, by not addressing the fifteen (15) consecutive zero readings at the Service Address from June 2009 to August 2010, violated Section 1501 of the Public Utility Code.  66 Pa. C.S.A. § 1501.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the formal Complaint filed by Nia Peterson against Philadelphia Gas Works at Docket No. F-2010-2215379 is sustained, in part, and denied, in part.

2.
That Philadelphia Gas Works cease and desist from further violations of the Public Utility Code, 66 Pa. C.S.A. § 101 et seq., and the regulations of the Pennsylvania Public Utility Commission, 52 Pa. Code § 1.1 et seq.

3.
That a copy of this Initial Decision shall be served on the Law Bureau for the purpose of tracking cases where PGW is found to have violated the Public Utility Code, 66 Pa. C.S.A. § 101 et seq., the regulations of the Pennsylvania Public Utility Commission, 52 Pa. Code § 1.1 et seq., and the Pennsylvania Public Utility Commission orders.
4.
That this proceeding be marked closed.
Dated:
November 22, 2011






_____________









Eranda Vero








Administrative Law Judge

� 	Complainant failed to appear at the hearing at the scheduled time.  The undersigned delayed the hearing for fifteen (15) minutes in order to give the Complainant a chance to make it to the hearing room in case she was somewhere in the vicinity.  At 10:15 a.m., the undersigned began the hearing in Complainant’s absence.  Shortly after the beginning of the hearing, the undersigned learned that Complainant had been waiting in the lobby since 9:45 a.m.  This information was communicated to the Respondent and the hearing reconvened at 11:15 a.m., after giving the parties an opportunity to discuss possible resolution of the Complaint. 


�	Degree Days is an index of energy consumption for heating.  It indicated the number of degrees the average temperature drops below 65º F.  PGW Exhibit 3.


�	C.F.D.D. equals the amount of gas for which Complainant was charged in the make-up bill is consistent with the prior historical consumption at the Service Address.  PGW Exhibit 3.


�	The only discernible difference in the historical consumption at the Service Address involves the period April 2007 to April 2008.  PGW Exhibit 3.


�	In Ordering Paragraph #4 of its Opinion and Order in Alexander, the Commission ordered the Bureau of Consumer Services and the Bureau of Fixed Utility Services, in conjunction with the Law Bureau, to develop a procedure to track and report all violations of the Public Utility Code, regulations and orders by Philadelphia Gas Works to be considered in cumulative fashion in subsequent PGW filings.
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