BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Julius and Regina Magwood				:
							:
	v.						:		F-2010-2193207
							:
Duquesne Light Company				:



INITIAL DECISION 


Before
Conrad A. Johnson
Administrative Law Judge


This Initial Decision dismisses the Formal Complaint filed by Julius and Regina Magwood (Complainants or Mrs. Magwood or Mr. Magwood) against Duquesne Light Company (Duquesne Light, the Company or Respondent) at Docket No. F-2010-2193207 for their failure to carry the burden of proof, as required under Section 332 (a) of the Public Utility Code (Code).[footnoteRef:1]  66 Pa. C.S. § 332 (a). [1: 	Originally the Complaint was filed only in the name of Julius Magwood.  The Complaint was later amended to add Regina Magwood as a Complainant.   ] 


HISTORY OF THE PROCEEDING

On August 12, 2010, Complainants filed a Formal Complaint against Duquesne Light with the Pennsylvania Public Utility Commission (Commission).  They alleged there were incorrect charges on their electric bill and the bill was outrageous.  As relief, Complainants wanted the “meter changed to residential” and “a reasonable bill for once.” 



On September 1, 2010, Duquesne Light filed an Answer and denied the material allegations of the Complaint.  Further the Company alleged, “Complainant’s meter was tested on November 11, 2008 and found to be operating correctly.”  As relief, Respondent requested dismissal of the Complaint. 

		On August 30, 2011, the Commission notified the parties that this case was assigned to the undersigned for an initial telephonic hearing in Pittsburgh on October 12, 2011, at 10:00 a.m.  A Prehearing Order outlining the applicable procedural rules was served upon the parties on August 31, 2011.  

		The initial hearing was convened and closed in Pittsburgh on October 12, 2011. 
Mrs. Magwood appeared pro se and was added as a Complainant at the hearing.[footnoteRef:2]  Duquesne Light was represented by Jennifer L. Allison, Esquire; Regulatory Analyst Debra Brown (Analyst Brown) and Senior Meter Technician Edward R. Keegan (Technician Keegan) testified on behalf of Respondent.  Complainants did not offer any exhibits.  Respondent offered Exhibits 1 through 6, which were admitted into the record (Tr. 44, 46, 47, 49, 51 and 69).  The hearing generated ninety-one pages of transcribed testimony.  An Interim Order Amending the Complaint and Case Caption and Closing the Record was entered on October 27, 2011.  This case is procedurally ripe for ruling. [2:  	Complainant Julius Magwood did not appear for the hearing, having elected instead to go to work (Tr. 6 and 28).] 


FINDINGS OF FACT

		1.	The Complaint was written and filed by Regina Magwood (Tr. 6-8).

		2.	According to Regina Magwood, she signed her husband’s name, Julius Magwood, to the Complaint because his name is on the service account, and he owns the property (Tr. 8, 28 and 37-38). 

		3.	At the hearing, the Complaint was amended, without objection, to add Regina Magwood as a Complainant (Tr. 8; Interim Order Amending the Complaint and Case Caption and Closing the Record entered October 27, 2011). 

		4.	Complainant Regina Magwood resides at 762 Penn Avenue, 2nd Floor, Pittsburgh, Pennsylvania 15221 (Service Address) (Tr. 8-9 and 19; Exhibit 2).

		5.	The account for electric service at the Service Address is in the name of Mrs. Magwood’s husband, Complainant Julius Magwood (Tr. 6, 28, 37-38 and 41; Exhibit 2).

		6.	Mrs. Magwood testified that she has been the only one living at the Service Address for the last six years (Tr. 15, 17 and 18). 		

		7.	Mrs. Magwood testified that Complainant Julius Magwood has not resided at the Service Address during the last six years (Tr. 28-29).

		8.	In the Complaint that Mrs. Magwood wrote and filed, she states “no one’s home during the day and when we do arrive back from work around 5:30 p.m., we are only using electric from 5:30 to 9:00 p.m.” (Complaint ¶ 4B).

		9.	Respondent Duquesne Light Company has a business address at 411 Seventh Avenue, Pittsburgh, PA 15219 (Tr. 9).

		10.	The Service Address is above the ground floor of a three-story commercial building (Tr. 24).

		11.	The ground floor of the building has two individual commercial units, which are separately metered (Tr. 24 and 27).

		12.	The Service Address has twelve windows and includes a living room, dining room, kitchen, four bedrooms, two full bathrooms, and a laundry room (Tr. 24-26 and 32).  

		13.	According to Mrs. Magwood, in 2001 when she moved into the Service Address, the building had been completely renovated (Tr. 22 and 26).

		14.	From the time she moved into the Service Address in 2001, Mrs. Magwood always thought the meter inaccurately registered her electricity consumption (Tr. 22).

		15.	Mrs. Magwood testified the following appliances are in the Service Address:  microwave oven, refrigerator, washer and dryer, gas hot water tank, gas furnace (Tr. 18) and two flat screen televisions (Tr. 31).  

		16.	According to Mrs. Magwood, her appliances have not changed in the last five years (Tr. 18).

		17.	Mrs. Magwood testified she does not use her washer and dryer but goes to the Laundromat once a week (Tr. 18).

		18.	Mrs. Magwood testified she does not have a dishwasher, space heaters, air-conditioning (Tr. 18-19), ceiling or floor fans (Tr. 31) in the Service Address.

		19.	Prior to her September 2011 electric bill in the amount of $79.32, her monthly bill has been $150.00 or more, Mrs. Magwood claimed (Tr. 16).

		20.	Mrs. Magwood testified that no one is home from 7:00 a.m. to 4:30 p.m. so no electricity is being used during that time period.  Lights go out in her home at 8:00 p.m., and there is no TV watching after that time, Mrs. Magwood maintained (Tr. 15-16).

		21.	Mrs. Magwood insists that Duquesne Light inspected the meter in 2009 and 2010, but she was not satisfied that the meter was properly inspected (Tr. 15 and 21-22).

		22.	Mrs. Magwood claims Duquesne Light is charging her a commercial rate for electricity usage at the Service Address “even though the bill states residential rate” (Tr. 15 and 23). 

		23.	As an outcome, Mrs. Magwood wants Duquesne Light to issue her a fair electric bill or in the alternative change the meter, if necessary (Tr. 35).

		24.	Duquesne Light’s witness, Analyst Brown, testified there have been many billing inquiries on the service account (Tr. 47), but there is no record of Complainants’ meter being inspected in 2009 or 2010 (Tr. 49).

		25.	Duquesne Light’s witness, Technician Keegan, testified he tested the meter at the Service Address on November 8, 2008, and Complainant Julius Magwood was present (Tr. 69; Exhibit 5).

		26.	The meter on full load tested at 99.7 and on light load at 99.2 (Tr. 70; Exhibit 5).

		27.	After testing the meter, Technician Keegan completed a test report and concluded that the meter was registering correctly (Tr. 70; Exhibit 5).		

		28.	On his test report, Technician Keegan noted the following: type of heat – 
gas, gas range, window air conditioner, refrigerator, electric water tank, microwave, washer, dryer, color television, no foreign wiring, and kerosene heaters for heat (Tr. 78-79; Exhibit 5).

		29.	Complainant Julius Magwood informed Technician Keegan that one teenager and two adults were in the household at the Service Address (Tr. 80; Exhibit 5). 

		30.	Complainant Julius Magwood signed the test report.  He indicated on the test report that it was discussed with him, and he was satisfied (Tr. 70-80; Exhibit 5).
   
		31.	In preparation for the hearing, Technician Keegan attempted to test the meter again on three separate occasions, September, 7, 13 and 20, 2011 (Tr. 70-71), but he was unable to gain access to the meter, which was located inside of the building (Tr. 50, 62 and 75).

		32.	Mrs. Magwood contends she should have been contacted to conduct a meter inspection in September 2011, but was told by the Company that her husband was contacted (Tr.  19).

		33.	Mrs. Magwood testified that her husband “doesn’t know the electrical situation except for what I personally tell him” (Tr. 28).	

		34.	Mrs. Magwood claims she is the one who calls each and every time to have the meter read and paid the cost several times, but her husband is the one who signs the paperwork because he has access to the keys to the gated downstairs area (Tr. 15 and 84-85) where the meter is located (Tr. 75).	

		35.	Based on her review of the service account, Analyst Brown testified that the Complainants are being charged at the residential rate (Tr. 46; Exhibits 1-2).

		36.	Analyst Brown’s records for the Service Address did not contain any request from the Complainants for a meter inspection in 2009 or 2010 (Tr. 49).

		37.	Analyst Brown maintained that electricity usage at the Service Address is generally higher during the winter months (Tr. 46).

		38.	On April 27, 2011, Respondent under its Customer Assistance Program (CAP) automatically credited the service account with a $300.00 energy assistance grant (Tr. 64).

		39.	The $300.00 CAP grant was based, in part, on information from a Regina Meadows that four individuals — Regina Meadows; Julya Magwood, 18; Julius Magwood, 11; and Brooke Magwood, 18 — resided at the Service Address (Tr. 63-64).

		40.	Mrs. Magwood contends she never requested to be signed up for the CAP Program (Tr. 52).  She admits, “It was also mentioned Regina Meadows, that was my name back then.  That’s me.” (Tr. 85).		

		41.	Mrs. Magwood suggested that the number of household residents listed in the CAP Program for the Service Address was based upon outdated information (Tr. 52), and Analyst Brown agreed (Tr. 64).

		42.	Mrs. Magwood stated, “That’s my husband’s daughter (Julya Magwood) who does not live with us.  He has other children that lived with us previously. … in 2002 or 2003” (Tr. 85).  

		43.	Mrs. Magwood testified that the children listed under the CAP Program enrollment are the children of her husband, and they did live at the Service Address in the past (Tr. 85-86).

		44.	Mrs. Magwood recognized Mr. Magwood’s signature on the November 2008 test report (Tr. 86-87; Exhibit 5), but she disputed the information given by Mr. Magwood that one teenager and two adults lived at the Service Address (Tr. 86).

		45.	Mrs. Magwood’s testimony, in relevant part, lacks credibility.



DISCUSSION

		The Formal Complaint in this proceeding raises an overbilling issue.  Mrs. Magwood submits her electric bill is too high based upon her living conditions.  For relief, she wants a reasonable bill from Duquesne Light.  As the Complainant seeking affirmative relief from the Commission, she bears the burden of proof.  66 Pa. C.S. § 332(a).  Complainant must demonstrate that Respondent provided unreasonable public utility service, under Section 1501 of the Public Utility Code, 66 Pa. C.S. § 1501, due to overbilling.  

		To satisfy this burden, a complainant must demonstrate that the named utility is responsible for the problem involved in the Complaint, in that the utility has violated the Public Utility Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. § 701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  

		In Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), the Commission explained the process of meeting the burden of proof.  In accordance with Waldron, the Complainant has the burden to put forth evidence establishing a prima facie case that she was overcharged for electric service by Duquesne Light.
  

		“Therefore, to establish a prima facie case under Waldron, a complainant must show the disputed bill was abnormally high when compared to prior usage patterns and that his or her pattern of usage has not changed or must provide other relevant evidence showing that the disputed bill is unreasonably high.”  Charisse M. Bennett v. The Peoples Natural Gas Company, LLC, C-2009-2122979 (Opinion and Order entered October 13, 2010).   Other relevant evidence for consideration includes “the billing history of the account, any change in the number of occupants residing in the household, the potential for energy utilization, and any other relevant facts or circumstances that come to light during the proceeding.”  Waldron at 100.

Once Complainant has established a prima facie case, the burden of going forward, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  If the utility rebuts Complainant’s evidence, the burden of going forward shifts back to the Complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company, 1994 Pa. PUC LEXIS 95.

		In the present case, Mrs. Magwood contends her electric bill is outrageously high considering the following.  She has been the only one living at the Service Address for the last six years.  She has a washer and dryer but does not use the appliances, rather she launders at the Laundromat.  She is away at work from 7:00 a.m. to 4:30 p.m.  The lights are out at the Service Address by 8:00 p.m., and no electricity is running after that time.  Her electric bill is generally about $150.00 a month.  In the most recent billing cycle, for the first time, the bill was $79.32. 

		Duquesne Light countered that the meter was tested on November 11, 2008, and registered within the Commission’s acceptable standard of accuracy.  When the meter was tested Complainant Julius Magwood was satisfied with the test results.  Mr. Magwood stated one teenager and two adults were living at the Service Address in November 2008.  The electric usage remains consistent — higher during the colder months. 

		Technician Keegan in November 2008 in his test report noted a window air-conditioning unit at the Service Address.  Mrs. Magwood stated her appliances have not changed in five years and denied having any air-conditioning.  However, Mr. Magwood signed off on the test report which listed the air-conditioning unit.

		Mrs. Magwood maintained she has been the only occupant of the four-bedroom Service Address for the last six years; she disputed Mr. Magwood’s statement to Technician Keegan that three individuals lived at the Service Address in 2008.  Mrs. Magwood admitted she recognized Mr. Magwood’s signature on the 2008 meter test report.  She also admitted that Mr. Magwood’s children lived at the Service Address in the past, but offered no testimony as to where the children and Mr. Magwood have been living for the past six years.  However, the utility bill is in Mr. Magwood’s name and so is the property.  Rather than trying to contact Mr. Magwood, Mrs. Magwood argued that the Company should have contacted her during its three attempts in September 2011 to inspect the meter.  However, she admitted that Mr. Magwood is the one who has the keys to the gate enclosing the meter.

		Mrs. Magwood’s testimony that she has been the only one living at the Service Address for the last six years conflicts with the allegations of the Complaint, which she admits that she wrote and signed on behalf of her husband.  In the Complaint, Mrs. Magwood writes in the plural and suggests that there is more than one occupant at the Service Address.  She states, “no one’s home during the day and when we do arrive back from work around 5:30 p.m., we are only using electric from 5:30 – 9 pm” (emphasis added).  Speaking in the present tense she testified Mr. Magwood’s daughter does not live with us (emphasis added) (Tr. 85).  Accordingly, Mrs. Magwood’s testimony, in relevant part, lacks credibility.

		Also, Mrs. Magwood left unexplained her receipt of a CAP grant in 2011 based upon a household size of four people — herself and three of Mr. Magwood’s children.  The Company admitted that the CAP grant credited to the service account was based upon outdated household size information.  However, under the Commission’s Statements and Guidelines, Complainants have the duty to report changes in family income and size when receiving a CAP grant.  See 52 Pa. Code § 69.265 (7)(iv). 

		Mrs. Magwood did not present any credible evidence to overcome Duquesne Light’s rebuttal evidence that more than one individual is living at the Service Address, and there are more appliances in the residence than Mrs. Magwood claims.  Both circumstances present the potential for energy usage.  Additionally, the size of the residence — living room, dining room, four bedrooms, two bathrooms and laundry room —  presents the potential for more energy usage.  

		Weighing all of the evidence presented by the parties, a conclusion is required that Complainants failed to carry their burden of proving they were overbilled by Respondent or that the meter was not accurately registering their electricity consumption.  Accordingly, the Complaint must be dismissed.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.

		2.	Complainants carry the burden of proving Respondent has in some manner violated the provisions of the Public Utility Code or the regulations of the Commission in the course of providing them with electric service.  Section 332 (a) of the Public Utility Code, 66 Pa. C.S. § 332 (a). 
 
		3.	Complainants have not met their burden of proving that they are entitled to the relief they seek from this Commission.  66 Pa. C.S. § 332 (a).


ORDER

THEREFORE, 

IT IS ORDERED:

1. That the Complaint of Julius and Regina Magwood against Duquesne Light Company at Docket No. F-2010-2193207 is hereby dismissed.

		2.	That the Secretary’s Bureau of the Commission shall mark the case at Docket No. F-2010-2193207 closed.
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