BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



C Leslie Pettko					:
							:
	v.						:		C-2011-2226096
							:
Pennsylvania American Water Company		:



PREHEARING ORDER #2

		On February 8, 2011, C Leslie Pettko (Complainant) filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint (Complaint) against Pennsylvania American Water Company (PAWC or Respondent), Docket Number C-2011-2226096.  The Complainant alleged in the Complaint that “there are incorrect charges on my bill.”  In addition, the Complainant included an 11-page, 63-paragraph attachment to the Complaint entitled “Statement of Facts and Request for Relief.”   

		In the attachment, the Complainant detailed his position that the manner in which PAWC bills its customers for the Distribution System Improvement Charge (DSIC) and the State Tax Adjustment Surcharge (STAS) is incorrect because the billing dates for PAWC’s customers varies throughout the month but the effective date of changes to the DSIC and the STAS is the same for every customer.  The Complainant averred that this discrepancy causes customers to be incorrectly charged for the DSIC and the STAS.  The Complainant alleged that, through its implementation of the DSIC and the STAS, PAWC violated the Unfair Trade Practices and Consumer Protection Law, engaged in conversion through its unfair and deceptive retroactive billing procedures[footnoteRef:1] and breached its contractual relationship with each of its customers.  The Complainant sought the formation of a class action of similarly situated customers, the imposition of punitive damages against PAWC and the awarding of attorneys’ fees. [1:  “Conversion” is “an unauthorized assumption and exercise of the right of ownership over goods or personal chattels belonging to another, to the alteration of their condition or the exclusion of the owner’s rights.”  Black’s Law Dictionary, De Luxe Fourth Edition, 1957, p. 402.] 


		The Complaint was served on PAWC on February 17, 2011.

		On March 9, 2011, PAWC filed and served an Answer to the Complaint.  The Answer averred that the Complaint should be dismissed and the Commission should find that PAWC properly implemented changes in its DSIC and STAS.  PAWC averred in its Answer that its implementation of the DSIC and the STAS is consistent with Commission Orders.  PAWC attached to its Answer documents evidencing approval from the Commission’s Bureau of Audits and Bureau of Fixed Utility Services granting approval of PAWC’s DSIC and STAS filings.  PAWC further averred that it cannot be over-collecting any allowed costs because of the reconciliation requirements of the Public Utility Code that govern the DSIC and the STAS.  PAWC averred in its Answer that the Complainant’s argument that PAWC’s implementation of changes in the DSIC and STAS on a “bills-rendered” basis and not a “service rendered” basis was incorrect.

		PAWC further averred in its Answer why other issues presented in the complaint are not relevant to Commission proceedings.  This includes class action suits, punitive damages and attorneys’ fees.  PAWC concluded that the Complainant is not entitled to bring the Complaint as a putative “class action,” is not entitled to the relief requested and that the Complaint should be dismissed with prejudice.

		On March 23, 2011, PAWC filed a Motion for Judgment on the Pleadings (PAWC Motion).  In its Motion, PAWC reiterated its position that its implementation of the DSIC and the STAS are consistent with all applicable Commission Orders.  PAWC provided that the revenues billed for the DSIC and the STAS are reconciled pursuant to Section 1307(e) of the Public Utility Code and that because of the reconciliation of the differences between actual costs and actual billed revenues incorporated in both the DSIC and the STAS, neither rate mechanism can result in PAWC collecting more than its actual allowed costs.  PAWC explained that such reconciliation recognizes both over-collections and under-collections.

		On April 8, 2011, the Complainant filed an Answer to PAWC’s Motion.  In its Answer, the Complainant continued to maintain that PAWC is incorrectly charging the Complainant the DSIC and the STAS.  The Complainant averred that PAWC’s implementation of the DSIC and the STAS impacts its customers differently depending on the specific date during the month that a customer is billed.  The Complainant argued that PAWC is violating its own tariff by failing to pro-rate changes in the DSIC and STAS for portions of the Complainant’s billing period that occur before the change in the DSIC or STAS is permitted.  The Complainant further averred in his Answer:
Moreover, PAWC’s argument that it is incapable of over-collecting revenue is based on a macro-level view of its relationship with the PUC and the ability to collect the permitted amount of both the DSIC and the STAS.  This case, however, calls for a micro-level view of the relationship between Penn American and its individual customers and the manner in which it collects the DSIC and STAS from them.  These considerations are markedly different.
The Complainant then claimed that this micro-level view demonstrates that PAWC’s collection of the DSIC and the STAS violates Sections 1303 and 1304 of the Public Utility Code.  66 Pa. C.S. § 1303, 1304.  The Complainant argued that PAWC’s Motion should be denied.

		By Motion Judge Assignment Notice dated September 14, 2011, the parties were informed that PAWC’s Motion was assigned to me for disposition.

		On October 5, 2011, an Order Granting In Part and Denying In Part Motion for Judgment on the Pleadings (October 5th Order) was issued.  In that Order, it was determined that, with regards to the portion of the Complaint pertaining to a “class action,” monetary damages, the Unfair Trade Practices Consumer Protection Law, attorneys’ fees and the overall accuracy of the total amount collected by PAWC in its implementation of the DSIC and the STAS, PAWC’s Motion for Judgment on the Pleadings was granted.

		It was further determined in the October 5th Order that it was unclear from a review of the pleadings whether PAWC’s implementation of the DSIC or the STAS violated other provisions of the Public Utility Code that would lead to a finding that there are incorrect charges on the Complainant’s bill, as the Complainant alleged in the Complaint.  It was determined that the Complainant should have an opportunity to be heard to make such a demonstration apart from whether PAWC is compliant with existing Commission Orders and rules regarding the implementation of the DSIC and the STAS.  That is, the Complainant should have an opportunity to demonstrate whether PAWC’s implementation of the DSIC and the STAS are correct on a “micro” level and not just a “macro” level.  Even if there is no question that PAWC is recovering the correct amount in its DSIC and STAS overall, it may be that PAWC is not recovering the correct amount in the DSIC and STAS from the Complainant.  PAWC’s Motion, therefore, was denied in part.

		On October 21, 2011, a Telephone Hearing Notice was issued setting an Initial Telephonic Hearing for December 12, 2011 at 10:00 a.m.

On November 1, 2011, the Complainant filed a Motion to Allow Discovery and Reschedule Hearing (Complainant’s Motion).  Attached to the Complainant’s Motion as Exhibits was a Request for Documents Directed to Pennsylvania American Water Company and a Notice of Deposition of Pennsylvania American Water Company.

		In the Complainant’s Motion, the Complainant requested an opportunity to conduct limited discovery in advance of any hearing, including propounding requests for production of documents and taking the deposition of PAWC’s corporate designee.  The Complainant averred that discovery is necessary to gain a complete picture of the evidence required for the proper disposition of this case.  In the Request for Documents, the Complainant requests:
1. Any documents referencing the meaning of the terms “bills rendered,” “bills issued” or “services rendered.”
2. Any documents containing information as to whether or not DSIC and STAS charges must be prorated so that a new rate is not applied to services rendered before the effective date.
3. Any documents supporting the position that Pennsylvania American Water Company is allowed to bill its customers a new DSIC or STAS rate for an entire billing cycle even where part of the billing cycle occurs before the new rate’s effective date.
4. Any documents containing information on computer programs relating to retroactive or prorated billing.
5. Any documents relating to any change in the language that appears on customers’ bills to inform them of increases or decreases in DSIC or STAS rates in the past three years.
6. Any billing records for Complainant C. Leslie Pettko for the past six years, including exact copies of billing invoices sent to Mr. Pettko.
7. Any documents sent by Respondent to Complainant C. Leslie Pettko for the past six years.
In the Notice of Deposition, the Complainant seeks to depose a person knowledgeable on the following matters:
1. Pennsylvania American Water Company’s implementation, billing, collection and reconciliation of the DSIC and STAS charges.
2. Pennsylvania American Water Company’s understanding of the meaning of “bills rendered” and “services rendered.”
3. Pennsylvania American Water Company’s understanding of whether or not the DSIC and STAS charges should be prorated so that a new rate is not applied to services rendered before the effective date.
4. Pennsylvania American Water Company’s understanding of whether or not it is allowed to bill its customers a new DSIC or STAS rate for an entire billing cycle even where part of the billing cycle occurs before the new rate’s effective date.
5. Pennsylvania American Water Company’s understanding of any changes during the past three years in the language that appears on customers’ bills to inform them of increases or decreases in DSIC or STAS rates.
6. The exhibits attached to Pennsylvania American Water Company’s Answer and New Matter.
The Complainant seeks to have the deposition occur within ten (10) days from the service of the Notice and be held at the offices of its counsel in Pittsburgh.

		On November 7, 2011, an informal conference call was held off the record amongst the counsel for the parties of record and the Presiding Officer.  During that time, the parties were given an opportunity to discuss the procedural status of the case in light of the Complainant’s Motion filed November 1, 2011 and the hearing scheduled for December 12, 2011.  During that conference call, it was determined that the hearing scheduled for December 12, 2011 would be converted to a Prehearing Conference during which time a procedural schedule and other similar matters would be established for the case.  Also during that conference call, the Company indicated it intended to file formal Answers to the Complainant’s Motion.

		On November 9, 2011, the Complainant filed Requests for Documents and Notice of Deposition.  These filings contained the original items in the respective lists filed November 1, 2011, as well as additional items beyond what were provided in the original Requests for Documents and Notice of Deposition.  The additional documents requested were:
5.	Any correspondence between Respondent and the PUC addressing the reconciliation of DSIC charges from January 1, 1997 (the inaugural year of the DSIC charge) to the present.
6.	Any correspondence between Respondent and the PUC using the terms “bills rendered,” “bills issued,” or “services rendered” in relation to the DSIC charge from January 1, 1997 to the present.[footnoteRef:2] [2:  These items were listed as items #5 and #6 in the revised list instead of being added to the end of the prior list.] 

The additional items for the Deposition were:
8.	Pennsylvania American Water Company’s understanding of any documents produced in response to Complainant’s Requests for Documents.
9.	The location of all documents requested in Complainant’s Requests for Documents, whether or not they have been produced.

		On November 17, 2011, PAWC filed Objections of the Pennsylvania American Water Company to the Request for Documents and Notice of Deposition Issued by C. Leslie Pettko (PAWC Objections).  In the PAWC Objections, the Company averred that the Complainant’s discovery was improper because the Complainant seeks to inquire into issues that were foreclosed by the October 5th Order.  PAWC further averred that there was no valid basis for approving the Complainant’s request for a deposition because it was premature, formally deficient and failed to meet the standard required for granting depositions.  PAWC also provided objections to the individual Requests for Production of Documents.  PAWC requested that the initiation of discovery be precluded until the completion of the Prehearing Conference and that a further Prehearing Order be issued clarifying and defining the permissible scope of this proceeding.  

		In response to PAWC’s Objections, the Complainant filed a Motion to Compel Discovery on November 29, 2011.  The Complainant argued that PAWC’s Objections to the Request for Production of Documents and Notice of Deposition should be rejected.  The Complainant made this request based on its reading of the October 5th Order and argued that PAWC’s interpretation of the October 5th Order, among other things, is “wildly overreaching.”  The Complainant contends that the October 5th Order preserved the core of the Complainant’s claim:  whether PAWC improperly charged him increased DSIC and STAS rates before the increased rates’ effective dates.  The Complainant contends that the October 5th Order specifically preserved the Complainant’s right to pursue whether PAWC’s implementation of the DSIC and STAS violates the Public Utility Code in ways that the Commission may not have previously considered.  The Complainant then contends that the documents sought in the Request for Documents and matters for inquiry listed in the Notice of Deposition are all directly relevant to the scope of the issues preserved in the October 5th Order.  The Complainant makes similar arguments in support of its right to depose a PAWC employee.[footnoteRef:3] [3:  It should be noted that there does not appear to be any provision in the Public Utility Code or the Commission’s regulations that allow for a response to an Objection to a Notice of Deposition.] 


		Finally, in response to the Complainant’s Motion to Compel Discovery, PAWC filed an Answer to the Complainant’s Motion to Compel on December 5, 2011.  PAWC argued that the Complainant’s Motion to Compel should be dismissed and PAWC’s Objections should be granted.  PAWC provided extensive general argument that the Complainant has not identified any issue to which the discovery is properly directed.  PAWC argued that the Commission has previously addressed the issues the Complainant seeks to pursue and that the October 5th Order confirms as such.  PAWC argued that the Complainant’s contentions are contrary to law because they are an unlawful attack on final Commission action, citing, 66 Pa. C.S. § 316, and because the Complainant ignores the doctrine of Commission-made rates which protects a utility from refunds or penalties based on a retrospective review of rates charged.  PAWC contends that there is no question that its implementation of DSIC and STAS was authorized by formal Commission action and that the Complainant’s discovery is improper and should be denied.  PAWC argued that the Complainant attempts to “spin” the October 5th Order to preserve his rights.  PAWC distinguished between the Complainant’s ability to seek refunds for past rates from an attempt to change the bills-rendered application of DSIC and STAS for future rates.  PAWC continued to argue that the Complainant’s request for a deposition is “egregious” and should not be permitted.  Finally, PAWC provides specific responses to the Complainant’s general arguments contained in individually numbered paragraphs in the Motion to Compel Discovery.

		Regrettably, and as discussed further below, neither party provided much discussion, if any, regarding the specific discovery requests upon which the Motion to Compel can be granted on a case by case basis.  Nor did either party discuss the standard for discovery that is to be used in that case by case analysis.  Instead, both the Complainant and PAWC made general arguments regarding their interpretation of the October 5th Order and its impact on the scope of this case.

These preliminary matters are now ready to be ruled upon.  I will address in turn each of the Complainant’s requests that were made in the Complainant’s Motion dated November 1, 2011 and revised November 9, 2011 and the Motion to Compel dated November 29, 2011, as well as PAWC’s responses to those pleadings.  In addition, I will elaborate on the scope of this proceeding as articulated in the October 5th Order to further facilitate the exchange of discovery in this matter and the overall disposition of the Complaint.

Motion to Allow Discovery and Reschedule Hearing
		As indicated above, the parties agreed during an informal conference call held on November 7, 2011 that the Hearing scheduled for December 12, 2011 would be converted to a Prehearing Conference wherein a procedural schedule would be established for this case.  That agreement was finalized by Corrected Hearing Notice issued by the Commission on November 8, 2011.  As such, the issue of rescheduling the hearing is now moot.

		In addition, the Motion to Allow Discovery is also moot.  Parties do not need permission from the Presiding Officer to conduct discovery.  In fact, parties are encouraged to conduct discovery as early in the proceeding as possible.  That sentiment was reiterated during the informal telephone conference call held on November 7, 2011.  The parties are further encouraged to conduct discovery, both formal and informal, as soon as possible to help bring clarity, and possible resolution to the issues.

Requests for Documents and Scope of the Proceeding
		A further clarification of the scope of this proceeding, as articulated in the October 5th Order, may be helpful to further facilitate the resolution of this proceeding.  This is especially true in light of the rulings on these preliminary matters required by the Complainant’s Motions.  The essence of the October 5th Order is:  
The Complainant alleges that “there are incorrect charges on my bill.”  While PAWC has provided extensive discussion demonstrating that its implementation of the DSIC and the STAS comply with existing Commission Orders and regulations with regard to certain issues, the Complainant should be allowed to proceed to a hearing to determine whether PAWC’s existing DSIC and the STAS rates are reasonable and comply with all applicable laws and regulations.  The Complainant can challenge these rates by a complaint against an existing rate or tariff pursuant to Section 1309 of the Public Utility Code.
* * * *
The Complainant, therefore, should be given an opportunity to demonstrate whether PAWC’s implementation of the DSIC and the STAS violate other provisions of the Public Utility Code that the Commission may have not previously considered.
October 5th Order at 7-8.  The October 5th Order further provided:
Even if there is no question that PAWC is recovering the correct amount in its DSIC and STAS overall, it may be that PAWC is not recovering the correct amount in the DSIC and STAS from the Complainant.
Id. at 8-9 (emphasis in original).

		The Complainant will not be permitted to re-litigate issues that have already been litigated by the Commission.  The Complainant, however, is entitled to the opportunity to demonstrate whether PAWC’s implementation of the DSIC and the STAS violate other provisions of the Public Utility Code that the Commission may not have previously considered.  If the Company believes that an issue has already been decided by the Commission, it must indicate in its objection to any future discovery when and how the Commission ruled on that particular issue.  Therefore, with regards to any issue pertaining to “bills rendered” versus “service rendered,” for example, the Commission may have already determined that a particular bill method complies with certain Commission Orders or regulations.  That does not, however, preclude the Complainant from arguing, and taking discovery of, the issue of whether that particular billing method does not comply with another Commission Order or regulation.

		Next, and before turning specifically to the Complainant’s Motion to Compel Requests for Production of Documents, it is important to identify the proper standard by which discovery is permissible, something that neither the Complainant nor PAWC discussed in their prior pleadings.  Section 5.321 of the Commission’s regulations governs the scope of discovery.  This section provides:
(c) Scope.  Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter.  It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.
52 Pa. Code § 5.321(c).  The Commission’s regulations also limit discovery which 1) is sought in bad faith, 2) would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, person or party, 3) relates to a matter which is privileged and 4) would require the making of an unreasonable investigation by the deponent, party or witness.  52 Pa. Code § 5.361(a).

The individual requests will be addressed as follows:
Request for Document No. 1 - Any documents referencing the meaning of the terms “bills rendered,” “bills issued” or “services rendered.”
In addition to its more general objections regarding the overall scope of this proceeding, PAWC’s specific objection to this document request is that the question is not appropriate for discovery since it asks for legal conclusions that are addressed by prior Commission Orders that are in the public domain and that have in fact been provided to the Complainant.  The Complainant did not provide a specific response to this objection in its Motion to Compel.  PAWC’s objection to this document request will be denied.  This document request appears to be within the scope of permissible discovery for this matter and not excluded by any limitation contained within the Commission’s rules, as discussed above.  The Complainant is entitled to pursue whether PAWC’s implementation of the DSIC and the STAS on a bills rendered bases instead of a service rendered basis causes any incorrect charges to be incurred by the Complainant or otherwise violates a provision of the Public Utility Code.  PAWC’s documents referencing the meaning of these terms is relevant.  To the extent that the answer to the document request includes information that is not a legal conclusion, the Company is directed to provide such a response.  To the extent that the answer to the document request references legal conclusions, the Company may provide a cite to such legal reference.

Request for Document No. 2 - Any documents containing information as to whether or not DSIC and STAS charges must be prorated so that a new rate is not applied to services rendered before the effective date.
In addition to its more general objections regarding the overall scope of this proceeding, PAWC’s specific objection to this document request, as with the first document request, is that the question is not appropriate for discovery since it asks for legal conclusions that are addressed by prior Commission Orders that are in the public domain and that have in fact been provided to the Complainant.  Again, the Complainant did not specifically address this interrogatory in its Motion to Compel.  PAWC’s objection to this interrogatory will be denied.  This document request appears to be within the scope of permissible discovery and not excluded by any limitation contained within the Commission’s rules, as discussed above.  The Complainant is entitled to any documents PAWC has regarding whether the DSIC and STAS charges must be prorated to determine whether PAWC’s implementation of the DSIC and STAS create an incorrect charge on the Complainant’s bill or otherwise violate a provision of the Public Utility Code.  To the extent that the answer to the document request includes information that is not a legal conclusion, the Company is directed to provide such a response.  To the extent that the answer to the document request references legal conclusions, the Company may provide a cite to such legal reference.

Request for Document No. 3 - Any documents supporting the position that Pennsylvania American Water Company is allowed to bill its customers a new DSIC or STAS rate for an entire billing cycle even where part of the billing cycle occurs before the new rate’s effective date.
In addition to its more general objections regarding the overall scope of this proceeding, PAWC’s specific objection to this document request is that the question is not appropriate for discovery since it asks for legal conclusions that are addressed by prior Commission Orders that are in the public domain and that have in fact been provided to the Complainant.  Again, the Complainant did not specifically address this document request in its Motion to Compel.  PAWC’s objection to this document request will be denied.  This interrogatory appears to be within the scope of permissible discovery and not excluded by any limitation contained within the Commission’s rules, as discussed above.  The Complainant is entitled to any documents that support PAWC’s position that it is allowed to bill its customers a new DSIC or STAS for an entire billing cycle even where part of the billing cycle occurs before the new rate’s effective date.  These documents appear to be relevant to whether PAWC’s implementation of the DSIC and STAS cause any incorrect charges to be placed on the Complainant’s bill or any violation of the Public Utility Code.  To the extent that the answer to the document request includes information that is not a legal conclusion, the Company is directed to provide such a response.  To the extent that the answer to the document request references legal conclusions, the Company may provide a cite to such legal reference.

Request for Document No. 4 - Any documents containing information on computer programs relating to retroactive or prorated billing.
In addition to its more general objections regarding the overall scope of this proceeding, PAWC’s specific objection to this document request is that the computer programs that PAWC employs for customer billing and accounting purposes have nothing to do with any issue properly presented in this case and are therefore not discoverable.  The Complainant did not specifically address this document request in its Motion to Compel.  PAWC’s objection to this document request will be granted.  It is not clear how PAWC’s computer programs are relevant to the subject matter involved in the pending proceeding or whether it relates to the claim or defense of any party.  That is, this document request does not appear to be relevant to whether PAWC’s implementation of the DSIC and STAS cause any incorrect charges to be placed on the Complainant’s bill or any violation of the Public Utility Code. 

Request for Document No. 5 - Any correspondence between Respondent and the PUC addressing the reconciliation of DSIC charges from January 1, 1997 (the inaugural year of the DSIC charge) to the present.
In addition to its more general objections regarding the overall scope of this proceeding, PAWC’s specific objection to this document request is that the Complainant has not identified any issue within the permissible scope of this proceeding to which the request is relevant.  PAWC also objects to the time period in which the Complainant seeks documents.  PAWC’s objection to this document request will be granted in part and denied in part.  The objection is granted with regard to the time period which the request seeks.  It is unreasonably burdensome or expensive to seek discovery going back fourteen (14) years.  Such a request may also require PAWC to make an unreasonable investigation.  As such, the scope of the document request will be limited to the last four (4) years.  Otherwise, this document request appears to be within the scope of permissible discovery and not, with the four year time period, excluded by any limitation contained within the Commission’s rules, as discussed above.  Correspondence between PAWC and the Complainant regard the reconciliation of the DSIC charge appear to be relevant to whether PAWC’s implementation of the DSIC and STAS cause any incorrect charges to be placed on the Complainant’s bill or any violation of the Public Utility Code.  

Request for Document No. 6 - Any correspondence between Respondent and the PUC using the terms “bills rendered,” “bills issued,” or “services rendered” in relation to the DSIC charge from January 1, 1997 to the present
In addition to its more general objections regarding the overall scope of this proceeding, PAWC’s specific objection to this document request is that the Complainant has not identified any issue within the permissible scope of this proceeding to which the request is relevant.  PAWC also objects to the time period in which the Complainant seeks documents.  As with the prior document request, PAWC’s objection to this document request will be granted in part and denied in part.  The objection is granted with regard to the time period which the request seeks.  It is unreasonably burdensome or expensive to seek discovery going back fourteen (14) years.  This may also require PAWC to make an unreasonable investigation.  As such, the scope of the document request will be limited to the last four (4) years.  Otherwise, this document request appears to be within the scope of permissible discovery and not, with the four year time period, excluded by any limitation contained within the Commission’s rules, as discussed above.  Correspondence between the Complainant and PAWC using the terms “bills rendered,” “bills issued” or “services rendered” appear to be relevant to whether PAWC’s implementation of the DSIC and STAS cause any incorrect charges to be placed on the Complainant’s bill or any violation of the Public Utility Code.  

Request for Document No. 7 - Any documents relating to any change in the language that appears on customers’ bills to inform them of increases or decreases in DSIC or STAS rates in the past three years.
In addition to its more general objections regarding the overall scope of this proceeding, PAWC’s specific objection to this document request is that the Complainant has not identified any issue within the permissible scope of this proceeding to which the request is relevant.  PAWC also objects to the time period in which the Complainant seeks documents.  PAWC’s objection to this interrogatory will be denied.  This document request appears to be within the scope of permissible discovery and not excluded by any limitation contained within the Commission’s rules, as discussed above.  Documents relating to any change in the language that appears on customers’ bills to inform them of increases or decreases in the DSIC or STAS appear to be relevant to whether PAWC’s implementation of the DSIC and STAS cause any incorrect charges to be placed on the Complainant’s bill or any violation of the Public Utility Code.  

Request for Document No. 8 - Any billing records for Complainant C. Leslie Pettko for the past six years, including exact copies of billing invoices sent to Mr. Pettko.
PAWC’s specific objection to this document request is that the Complainant has not identified any issue within the permissible scope of this proceeding to which the request is relevant.  PAWC also objects to the time period in which the Complainant seeks documents.  PAWC objects that this request constitutes a “fishing expedition.”  PAWC’s objection to this document request will be granted.  In addition to the time period for the request being unreasonable, the request is vague and overly broad.  The Complainant should be expected to have his own billing records.  The Complainant should not need to acquire his own billing records from the Company in discovery.  Obtaining the Complainant’s own billing records from the Company could amount to an unreasonable annoyance or burden, or requiring an unreasonable investigation by the Company, that would be excluded from the scope of permissible discovery.  

Request for Document No.  9 - Any documents sent by Respondent to Complainant C. Leslie Pettko for the past six years.
PAWC’s specific objection to this document request is that the Complainant has not identified any issue within the permissible scope of this proceeding to which the request is relevant.  PAWC also objects to the time period in which the Complainant seeks documents.  PAWC objects that this request constitutes a “fishing expedition.”  PAWC’s objection to this document request will be granted.  Similar to the reasoning behind the granting of PAWC’s objection to the document request number 8, above, this request appears to be vague and overly broad.  In addition to the time period for the request being unreasonable, the Complainant should be expected to have any relevant document that the Company sent to him during the past six years.  The Complainant should not need to acquire any documents previously sent to him by PAWC from the Company in discovery.  Obtaining such documents from the Company could amount to an unreasonable annoyance or burden, or requiring an unreasonable investigation by the Company, that would be excluded from the scope of permissible discovery.  

		PAWC is directed to provide responses to this discovery consistent with the above discussion within 20 days of the date of this Order.

Notice of Deposition
		As discussed above, the Complainant has requested the opportunity to take the deposition of someone at PAWC who is familiar with a number of issues related to the Company’s implementation, billing, collection and reconciliation of the DSIC and the STAS.  PAWC objects to the Notice of Deposition for three reasons.

		First, PAWC objects to the Notice of Deposition because it is defective in form because it does not include a Proposed Order as is required by Section 5.344(a) of the Commission’s regulations.  Second, PAWC objects to the Notice of Deposition because Commission regulations require that depositions normally do not take place until at least one prehearing conference has been held.  Third, PAWC objects to the Notice of Deposition because the Complainant has not demonstrated “good cause” for approval to conduct the deposition as is required as well by the Commission’s regulations.

		The Complainant’s request for a deposition will be denied at this time but without prejudice.  The Complainant, therefore, is not precluded from making a future request for a deposition if necessary.  

The Commission’s rules for discovery clearly provide parties an opportunity to take depositions.  For some reason, however, and as PAWC noted, depositions are used sparingly in Commission proceedings.  The fact that depositions are used sparingly in Commission proceedings does not per se preclude the use of a deposition by the Complainant in this proceeding.  Because of the time and expense associated with taking depositions, however, the Complainant is encouraged to use other methods of discovery to obtain the necessary information desired prior to taking the deposition of a PAWC employee.  Certainly, for example, the majority of questions that could be asked of a witness during a deposition could be asked as written interrogatories in discovery.  

Conducting a deposition may allow the Complainant to receive information faster than issuing interrogatories.  There currently is no time constraint in this proceeding, however, that warrant incurring additional cost and expense by expediting the process through the use of a deposition since no procedural schedule has been established yet.  It should be noted as well that counsel for the Complainant is located in Pittsburgh, counsel for the Company is located in Philadelphia and any witness to be deposed would likely come from PAWC’s corporate headquarters in Hershey.  As a result, at least two out of three of the necessary parties would have to travel to the deposition.  

Again, while the use of a deposition is not being precluded entirely at this time, the Complainant’s request for a deposition is denied at this time, without prejudice, and the Complainant is encouraged to use other means of discovery to obtain the information necessary to prosecute his complaint to the extent possible.  After that time, if the Complainant determines that a deposition is necessary, the Notice of Deposition should be accompanied by a Proposed Order, as is required by the Commission rules, and it will certainly be after the first prehearing conference has been held,[footnoteRef:4] rendering PAWC’s other two objections moot. [4:  The Complainant’s revised Notice of Deposition dated November 9, 2011 asked for the deposition to take place on December 19, 2011, which corrects the Complainant’s initial procedural error that a deposition not occur until after a prehearing conference is held.  ] 


Prehearing Conference
		As indicated above, a Corrected Hearing Notice was issued by the Commission on November 8, 2011 converting the Hearing scheduled for December 12, 2011 to a Prehearing Conference.  Furthermore, a Prehearing Conference Order was issued on November 16, 2011.  In that Prehearing Conference Order, the parties were directed to provide Prehearing Conference Memoranda on December 8, 2011.  In light of the date of this Order, the parties are given until 5:00 p.m. on Friday December 9, 2011 to serve each other and the Presiding Officer with their Prehearing Conference Memoranda by email.  The parties are encouraged to provide an agreed upon procedural schedule for this proceeding in their Memoranda.

As a final matter, I note that the conduct of this case appears already to be somewhat unconventional.  While it is clear that the parties have been addressing the facts of this case in another jurisdiction before it was assigned me, it appears that the tone and temperament of these initial pleadings have already become hostile.  The parties are encouraged to work in a more cooperative manner throughout the remainder of this proceeding.  The parties are prohibited from filing any further Motions to Compel unless they have taken steps to resolve any discovery disputes informally.  Any Motion to Compel must have attached to it a certification by counsel setting forth the efforts taken to informally resolve any discovery disputes prior to filing a Motion to Compel.  In addition, the parties are further advised that the rules and regulations of the Public Utility Commission govern this proceeding and will be adhered to throughout the proceeding.

ORDER

THEREFORE,

IT IS ORDERED:

1. The Motion to Allow Discovery and Reschedule Hearing filed by Complainant C. Leslie Pettko on November 1, 2011 and revised on November 9, 2011 is granted in part and denied in part, consistent with the above Order.
 
2. The Motion to Compel filed by Complainant C. Leslie Pettko on November 29, 2011 is granted in part and denied in part, consistent with the above Order.


3. The Motion filed by Complainant C. Leslie Pettko to Allow Discovery and Reschedule Hearing is denied as moot.

4. The Request for Documents filed by Complainant C. Leslie Pettko is granted in part and denied in part, consistent with the above Order.

5. PAWC is directed to provide responses to discovery consistent with the above Order within 20 days of the date of this Order.

6. The Notice of Deposition filed by Complainant C. Lelisle Pettko is denied, without prejudice.

7. The parties are directed to serve each other and the Presiding Officer with their Prehearing Conference Memoranda by e-mail no later than 5:00 p.m. on Friday December 9, 2011.



Date: December 7, 2011								
				Joel H. Cheskis
				Administrative Law Judge
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