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INITIAL DECISION

Before

Marlane R. Chestnut

Administrative Law Judge

HISTORY OF THE PROCEEDING

On June 23, 2011, Walter Davis (complainant or Mr. Davis) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or respondent).  The Complaint alleged incorrect charges relating to service provided to 2237 Bryn Mawr Avenue, Apt. 109, Philadelphia PA 19131 (the service address), specifically that “I’m being charged for service at a time I did not live at the address indicated.”  As relief, complainant stated that “I would like to have a just and equitable conclusion to this matter.  This is the third time I’ve been accused of bill neglect since 1991.  I want this to stop!”  Although unstated, the Complaint is an appeal of a decision on informal complaint issued by the Commission’s Bureau of Consumer Services (BCS) at Case #2795632 on April 12, 2011, in which complainant claimed he was not responsible for charges incurred from June through August 2008 at the service address.
On August 1, 2011, respondent PECO filed an Answer in which it denied the material averments of the Complaint.  PECO denied that there are incorrect charges on complainant’s account, and explained that complainant had received service at the service address from August 1, 2004, until August 6, 2008, that a final bill in the amount of $494.06 was issued on August 29, 2008, and charged off on November 10, 2008, and that when complainant applied for service at his current address on September 22, 2010, he was advised of the unpaid balance.  PECO further alleged that as complainant stated that he had requested that service be discontinued in June 2008, an investigation was initiated, that complainant failed to respond to attempts to contact him on September 23, 2010, September 24, 2010, and September 30, 2010, and therefore a utility report was issued on October 7, 2010, closing the investigation and transferring the unpaid balance of $494.06 to complainant’s new account.  PECO further stated that on December 14, 2010, complainant again contacted PECO about the transferred balance, that another investigation was initiated, that complainant failed to respond to company attempts to contact him on December 15, 2010, December 16, 2010, and December 20, 2010, and that a utility report was issued on December 29, 2010, closing the investigation.  Finally, PECO asserted that on February 23, 2011, complainant filed an informal complaint with BCS at Case #2795632 and that on April 12, 2011, BCS issued a decision closing the case stating that there had been no response from complainant.
By hearing notice dated September 28, 2011, a hearing was scheduled for October 18, 2011, and the matter was assigned to me.  On September 29, 2011, I issued a Prehearing Order that directed the parties to comply with various procedural requirements (including submission of proposed exhibits, attorney representation, subpoenas, settlement discussions and discovery) and directed that any request to change the scheduled hearing should be sent at least five days prior to the hearing date, be in writing and state the agreement or opposition of the other party.  It warned both parties of potentially serious consequences if they failed to obtain a continuance and failed to attend the hearing and explained that the complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission order or regulation, and that he is entitled to the relief requested in the Complaint.



The hearing was held as scheduled on October 18, 2011.  Complainant appeared pro se and testified.  Complainant did not offer any exhibits.  Respondent appeared and was represented by Dana Pirone Carosella, Esq., who presented the testimony of Richard Conway, a PECO Regulatory Assessor, who sponsored six exhibits, all of which were admitted into evidence:  PECO Exh. 1 (account statement for complainant’s current account); PECO Exh. 2 (account statement for the service address); PECO Exh. 3 (service history); PECO Exh. 4 (utility company reports dated October 7, 2010, and December 29, 2010); PECO Exh. 5 (BCS Decision Report); and PECO Exh. 6 (PECO letter to complainant, dated October 10, 2011).


The record, which closed on November 29, 2011, upon my receipt of the transcript of the October 18, 2011, hearing, consists of PECO Exhs. 1-6, as well as the transcript (31 pages) of the testimony presented at the hearing.
As explained in more detail below, the Complaint must be denied as complainant failed to sustain his burden of establishing that there are incorrect charges on his account, or that PECO violated its tariff, the Public Utility Code, or a Commission order or regulation.

FINDINGS OF FACT

1. The complainant in this proceeding is Walter Davis, 4410 Township Line Road, Apt. H-5, Drexel Hill, PA 19026.

2. The respondent in this proceeding is PECO Energy Company.


3.
The service address at issue in this proceeding is 2237 Bryn Mawr Avenue, Apt. 109, Philadelphia PA 19131.
4.
Residential electric service was provided to the service address, account 44072-01402, from August 1, 2004 through August 6, 2008.  PECO Exh. 3; Tr. 21.  
5.
Usage registered on the meter at the service address during the June – August 2008 period.  PECO Exh. 2, Tr. 18-19.
6.
The last payment made by complainant for service provided to the service address was $48.51 on April 18, 2008.  PECO Exh. 2; Tr. 17.

7.
The amount of $494.06, representing service provided to the service address from April 24, 2008, through August 6, 2008, plus finance charges, was transferred to complainant’s current account on September 29, 2010.  PECO Exh. 1, Tr. 16.


8.
PECO has no record of complainant, on an unspecified date in May, requesting in a telephone call that service be terminated as of June 1, 2008.  Tr.18. 



9.
When complainant contacted PECO on September 22, 2010, to state that he had moved out of the service address on June 1, 2008, PECO opened an investigation.  Complainant did not respond to contacts made by telephone (September 23 and 24, 2010) and letter (September 23 and 30, 2010) and the investigation was closed on October 7, 2010.  The report was sent to complainant on October 7, 2010.  PECO Exh. 4; Tr. 21-22.


10.
When complainant contacted PECO on December 14, 2010, to state that he had moved out of the service address on June 1, 2008, PECO opened an investigation.  Complainant did not respond to contacts made by telephone (December 15 and 16, 2010) and letter (December 15 and 22, 2010) and the investigation was closed on December 29, 2010.  The report was sent to complainant on December 29, 2010.  PECO Exh. 4; Tr. 21​-22.


11.
Complainant’s informal complaint at Case # 2795632 was closed by BCS on April 14, 2011, because of complainant’s failure to respond to BCS.  PECO Exh. 5.



12.
Complainant failed to respond to a letter sent by PECO on October 10, 2011, asking him to provide documentation that he left the service address prior to August 8, 2008.  PECO Exh. 6, Tr. 24.  



13.
Had complainant provided documentation that he was not at the service address during the time in question, PECO would have credited his account.  Tr. 25. 

DISCUSSION

The Public Utility Code, 66 Pa.C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant bears the burden of proving that respondent has violated the Public Utility Code or a regulation or order of the Commission.

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Tel. Co. of Pa., 72 Pa.PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pennsylvania Pub. Util. Comm’n, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  



The record in this proceeding must be reviewed to determine whether complainant has satisfied his burden of proof and established a prima facie case.  If the burden of proof has been satisfied, then it must be determined whether respondent has submitted evidence of “co-equal” value or weight to refute complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless complainant presents additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pennsylvania Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Trans. Corp. v. Pennsylvania Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S.A. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pennsylvania Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

Here, Mr. Davis is denying responsibility for the charges incurred at the service property during the period June through August 2008, claiming that he had requested that service be terminated as of June 1, 2008.  Although he stated that he was living with his mother during that period at 4001 Conshohocken Avenue, Apt. 611, Philadelphia PA, he provided no documentation whatsoever to support his assertions.
The Commission’s regulation regarding discontinuance of service at 52 Pa. Code §56.16(a) requires that the ratepayer must give notice to the utility that the ratepayer wishes to discontinue service.  In the absence of such a notice, the ratepayer continues to be responsible for the service rendered.  Additionally, the regulations provide that “[i]n the event of discontinuance or termination of service at a residence or dwelling in accordance with this chapter, a utility may transfer an unpaid balance to a new residential service account of the same ratepayer.”  Id. at § 56.16(b).

It is well-established that in the absence of a proper request for termination, a customer may be liable for service provided until the account is taken out of his or her name, even if that customer no longer lives at the premise.  See, e.g., Paesani v. Philadelphia Electric Co., Docket No. F-08712844, Commission Opinion and Order entered May 27, 1988; Messmore v. PECO Energy Co., Docket No. C-2009-2118285, Commission Final Order entered December 4, 2009; Kinder v. PECO Energy Co., Docket No. F-2009-2120376, Commission Order entered September 16, 2010.

In this case, complainant had the burden to establish by a preponderance of the evidence that he notified PECO in May 2008 to discontinue service on and after June 1, 2008, in order to relieve himself of responsibility for the charges incurred after that date.  I conclude, based on the record adduced in this proceeding, that he has not met that burden of proof.

Certainly, Mr. Davis has had many opportunities to do so prior to the filing of this formal Complaint.  In response to his contacts with the company about this issue, PECO asked him numerous times – four times by telephone and five times by letter – to provide documentation that he was not living at the service address.  He did not do so.  He also failed to respond to BCS’s requests, resulting in the dismissal of his informal complaint.  Even at the hearing, he provided no documentation or proof of any kind to support his testimony that he had telephonically requested in May 2008 that service be terminated as of June 1, 2008 and that he was not living at the service address after June 1, 2008.  
Even if Mr. Davis’ testimony is considered sufficient to have established a prima facie case that he did in fact call the company sometime in May 2008, the testimony and exhibits presented by respondent PECO are sufficient to rebut his testimony.  PECO witness Conway credibly testified that PECO had no record of receiving a request to terminate service in June 2008, that service was taken out of complainant’s name only when service was requested by a new occupant, that a final bill was sent to Mr. Davis in August 2008, and that usage on the meter was registered during the June – August period.  Thus, the burden of going forward shifted to complainant, as the party with the burden of proof.  He failed to do so.
Although Mr. Davis argued that the use of the Consohocken address on PECO Exh. 2 is evidence that the company was aware that he had moved (Tr. 26) that is not the case.  At most, as explained by Mr. Conway (Tr. 25-26), it indicates that on August 7, 2008, the final bill was to be sent there, presumably as the result of a mail-forwarding order after being first sent to the service address.  It has no probative weight with respect to whether or not he contacted the company in May, or where Mr. Davis was living prior to that date.; it indicates only that he wished to have his mail forwarded.
In conclusion, Mr. Davis failed to sustain his burden of establishing that there are incorrect charges on his account, or that PECO violated its tariff, the Public Utility Code, or a Commission order or regulation.  Therefore, the Complaint must be denied.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.



2.
Pursuant to 66 Pa.C.S.A § 332(a), the burden of proof in this proceeding is upon complainant.

3.
Complainant failed to sustain the burden of proof in this proceeding.

4.
Complainant did not prove that respondent public utility violated any provision of the Public Utility Code, or any regulation promulgated by the Commission, or that the bills rendered were incorrect.  

5.
A ratepayer who vacates a premise supplied with utility service without providing notice to the utility and without requesting discontinuance shall be responsible for services rendered.
ORDER

THEREFORE,

IT IS ORDERED 

1.
That the Complaint filed by Walter Davis against the PECO Energy Company at Docket No. C-2011-2251380 is denied; and
2.
That the record at Docket No. C-2011-2251380 be marked closed.

	Date:
	November 29, 2011
	
	

	
	
	
	Marlane R. Chestnut

Administrative Law Judge
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