BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Donald L. Hale					:
							:
	v.						:			C-2010-2206955
							:
UGI Penn Natural Gas, Inc.				:



INITIAL DECISION


Before
John H. Corbett, Jr.
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On October 27, 2010, Donald L. Hale (“Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) disputing certain bills he received for natural gas service that UGI Penn Natural Gas, Inc. (“Respondent” or “UGI PNG”) provides to property that he leases to tenants.  More specifically, he asserts UGI PNG wrongfully placed the bills in his name after finding a foreign load existed at this property.  He further alleges he corrected the problem in 2006.  UGI PNG answered the complaint on November 18, 2010 acknowledging that a predecessor gas utility had determined that a foreign load situation had been corrected at this property in 2006, but UGI PNG conducted its own investigation after receiving another tenant’s complaint and found a foreign load on April 21, 2010.  Accordingly, it placed the account balance in Complainant’s name.

		I received this case assignment on September 6, 2011.  A standard Prehearing Order was issued on September 8, 2011.  A telephonic hearing was held on October 20, 2011.  Complainant appeared pro se.  Jeffery H. Sunday, Esq. represented Respondent, which offered three exhibits for the record.  The hearing generated 39 pages of notes of testimony.  No briefs were filed.  The record closed on November 21, 2011.
FINDINGS OF FACT

1. Complainant, Donald Hale, resides at 12 Grouse Drive, Brentwood, New York 11717 (N.T. 8-9).

2. Complainant and his wife, Pauline Hale, have owned property at 1739 Sanderson Avenue, Scranton, Pennsylvania 18509 for the last five years (N.T. 9).

3. 1739 Sanderson Avenue consists of two apartment units, i.e., a first floor and a second floor apartment (N.T. 10).

4. The first floor apartment consists of a living room, dining room, kitchen and bedroom; the second floor apartment has a kitchen and two bedrooms (N.T. 10-11).

5. Complainant’s wife has lived in the first floor apartment for the past year; another tenant occupies the second floor unit (N.T. 10-11).

6. Respondent, UGI Penn Natural Gas, Inc., provides natural gas service to 1739 Sanderson Avenue through two meters, which are located outside the building (N.T. 11).

7. On January 27, 2006, Respondent’s predecessor, PNG Energy, a Division of Southern Union Company, found after an investigation that a foreign load situation had been corrected at 1739 Sanderson Avenue (N.T. 12).

8. On April 19, 2010, the first floor tenant at 1739 Sanderson Avenue, complained to Respondent about a foreign load problem on her gas meter (N.T. 12-13; UGI PNG Exh. II).

9. In response to the tenant’s complaint, Respondent dispatched one of its service technicians to 1739 Sanderson Avenue on April 21, 2010 to trace the gas lines in the house to determine if a foreign load existed (N.T. 30; UGI PNG Exhs. II & III).

10. On April 21, 2010, Respondent’s technician found that a gas-fired water heater on the first floor was also furnishing hot water to the second floor apartment, causing a foreign load situation (N.T. 12-13, 30-32; UGI PNG Exhs. II & III).

11. Upon finding that a foreign load situation existed at 1739 Sanderson Avenue, Respondent placed the entire account balance of $1,591.98 for the first floor apartment in Complainant’s name as of April 21, 2010 (N.T. 13, 25; UGI PNG Exhs. I & II).

12. Complainant does not deny that a foreign load situation now exists at 1739 Sanderson Avenue, but he insists that he corrected the problem by installing a second water heater for the second floor apartment in 2006 that the previous gas company approved (N.T. 14‑18).

13. Complainant further insists that nothing has changed at 1739 Sanderson Avenue between 2006 when he installed a second water heater and the present to warrant Respondent placing the gas bill in his name (N.T. 21-22).

14. As of the date of the hearing, Complainant owes Respondent $2,241.79 on this account (N.T. 23-25, 27-28; UGI PNG Exh. I, as amended at the hearing).

DISCUSSION

		Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  Here, Complainant challenges Respondent’s action of holding him responsible for the balance of an account for natural gas service for the first floor tenant at 1739 Sanderson Avenue after finding that a foreign load situation existed there.  He insists that he corrected this problem in 2006 with the approval of the previous gas company and he wishes to be relieved of this responsibility.  As the party seeking affirmative relief from this Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).

		The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); and Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  “Preponderance of the evidence” means one party must present evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether Complainant has satisfied his burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether Respondent has submitted evidence of co-equal value or weight to refute Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982).

		Furthermore, one must exercise care to ensure substantial evidence in the record supports the decision of the Commission.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; and Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  “Substantial evidence” means such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  Philadelphia Gas Works v. Pa. P.U.C., 898 A.2d 671 (Pa. Cmwlth. 2006).  The pertinent inquiry is whether substantial evidence exists to support the Commission’s findings.  Elliot Co. v. Workers’ Comp. Appeal Bd. (Shipley), 785 A.2d 480 (Pa. Cmwlth. 2002).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  In addition, a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.

		The present case raises but a single issue, i.e., whether Respondent utility acted properly in placing the balance of the account for natural gas service for the first floor tenant at 1739 Sanderson Avenue in Complainant’s name.  In doing so, Respondent followed Section 1529.1(b) of the Public Utility Code, 66 Pa. C.S. §1529.1(b), which provides in pertinent part that, “if the mobile home or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.”  (Emphasis added.)  See also, Del Vecchio v. PPL Electric Utilities Corp., Docket No. Z-01464793 (Order entered September 13, 2005); Afshari v. PPL Electric Utilities Corporation, Docket No. C-20055547 (Order entered August 15, 2007).  In Del Vecchio, the Commission found the utility violated 66 Pa. C.S. §1529.1, because it failed to transfer complainant’s electric account to the landlord when it found foreign load on complainant’s meter.

		Hence, a plain reading of 66 Pa. C.S. §1529.1 holds a property owner financially responsible for a tenant’s entire account, once foreign load is verified on the tenant’s utility service.  Santos v. Metropolitan Edison, Docket No. C-00967757 (Order entered August 7, 1997).  Upon finding foreign load, the utility must list the account, including any arrearage, in the name of the landlord.  The landlord bears the responsibility of paying the utility bills until the foreign load is corrected.  Once the foreign load is corrected by the landlord and verified by the utility, the utility places the account back in the name of the tenant.  However, the arrearage, if any, remains with the landlord.  Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428, (Order entered May 21, 2010).  There is no de minimus exception; any dispute between the landlord and tenant regarding the financial responsibilities of the parties is a matter to be resolved in the Court of Common Pleas and is outside this Commission’s jurisdiction.  Id.

		Complainant here does not deny that foreign load existed on the first floor tenant’s meter on April 21, 2010 (N.T. 14-18).  Indeed, Respondent’s technician found on that date that a gas-fired water heater on the first floor was also furnishing hot water to the second floor apartment (N.T. 12-13, 30-32; UGI PNG Exhs. II & III).  But, Complainant insists he corrected the problem by installing a second water heater for the second floor apartment in 2006 that the previous gas company approved (N.T. 14‑18).  He further insists that nothing has changed at 1739 Sanderson Avenue between 2006 when he installed a second water heater and the present to warrant Respondent placing the gas bill in his name (N.T. 21-22).

		Whatever dispute Complainant may have with the previous gas company finding that a foreign load situation had been corrected in 2006 is irrelevant to the present case.  Respondent is not responsible for the actions of another corporate entity.  The relevant inquiry in 


this case is whether foreign load existed on the first floor gas meter at this property on April 21, 2010.  Substantial evidence supports Respondent’s finding that foreign load existed on that date.  Complainant does not deny that it existed nor does he present any evidence to the contrary.  Accordingly, the law is clear and the conclusion is inescapable that Respondent acted properly in placing the first floor tenant’s account in Complainant’s name pursuant to 66 Pa. C.S. §1529.1.
Therefore, the complaint must be denied.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. §701.

2. A property owner is financially responsible for a tenant’s entire account, once foreign load is verified on the tenant’s utility service.  Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428, (Order entered May 21, 2010); 66 Pa. C.S. §1529.1.

3. Complainant has failed to meet his burden of proving that he is entitled to the relief he seeks from this Commission.  66 Pa. C.S. §332(a).

ORDER

		THEREFORE,

		IT IS ORDERED:

		That the complaint of Donald L. Hale against UGI Penn Natural Gas, Inc. at Docket No. C-2010-2206955 is hereby denied.
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Date: December 1, 2011										
							John H. Corbett, Jr.
							Administrative Law Judge
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