BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Melissa Randall
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:

v.





:


C-2011-2219901


:

PECO Energy Company
:

INITIAL DECISION 
Before

Angela T. Jones

Administrative Law Judge

HISTORY OF THE PROCEEDING

On or about January 10, 2011, Melissa Randall (“Complainant”) filed a formal Complaint (“Complaint”) against PECO Energy Company (“PECO” or “Company” or “Respondent”).  Complainant alleged that she had been through a telephonic hearing process which she appealed but never received anything after her appeal.  Complainant averred that a judge set a payment arrangement to pay $253 per month.  Complainant then contended that PECO set a payment arrangement to pay her current bill plus $72.07 per month.  Complainant stated she complied with the PECO payment arrangement and received a judgment from a second judge to pay in excess of $2000 plus her current bill per month.  Complainant contends that the terms of the last payment arrangement are impossible for her to comply with.  Complainant requested a new payment arrangement. 
On January 31, 2011, Tishekia Williams, Esquire, counsel for PECO, filed an Answer and New Matter with a Notice to Plead to the Complaint.  PECO confirmed that Complainant did have a telephonic hearing on February 23, 2009, before Administrative Law Judge (“ALJ”) Cynthia Williams Fordham at Docket No. F-2008-2065525.  ALJ Fordham issued an Initial Decision at Docket No. F-2008-2065525 on June 16, 2009, dismissing the formal complaint.  Complainant filed Exceptions to the Initial Decision which the Commission ruled upon by finding:

(1) Complainant had been given four (4) previous payment arrangements all of which she failed to comply with, the first of which occurred in February 2004;

(2) That Section 1405(d) of the Public Utility Code went into effect after the Complainant’s first payment arrangement and thus, a pre-Chapter 14 payment arrangement does not prohibit the Commission from establishing a payment arrangement pursuant to Chapter 14 before the prohibition under Section 1405(d) was applicable, 66 Pa.C.S. § 1405(d); 
(3) The Commission’s Bureau of Consumer Services (“BCS”) did have authority to issue a payment arrangement under the circumstances presented in the complaint of August 2008 because the 2008 complaint was the first post-Chapter 14 payment arrangement requested by the Complainant;

(4) The 2008 Complaint was a timely appealed of the BCS decision; and
(5) Based upon the Complainant’s household income, the 2008 BCS decision was inconsistent with Chapter 14 and should be amended.
Randall v. PECO Energy Company, Docket No. F-2008-2065525, Opinion and Order, entered April 5, 2010, at 8-9.  Consistent with Chapter 14 Section 1405(b)(4), 66 Pa.C.S. § 1405(b)(4), the Commission granted Complainant a 6 month payment agreement on the outstanding balance in excess of $10,770. 
  Id.


By New Matter PECO stated that the Complainant in the instant Complaint is requesting another payment agreement and has not pled a change in income.  PECO contended that the instant Complaint is barred by the doctrine of res judicata or claim preclusion because the Complainant was afforded a full and fair opportunity to present her case at Docket No. F‑2008-2065525.  PECO further argued that Complainant was issued a final decision by the Commission and cannot receive another payment agreement until she pays off the balance on the existing payment agreement.  


By letter filed February 22, 2011, Complainant stated that she was not present at the public meeting when the Commission considered the Exceptions filed at Docket No. F-2008-2065525.  Complainant alleged a change in household income.  Complainant provided household income and expenses data and requested a telephonic hearing.   



By Hearing Notice dated May 18, 2011, an Initial In-Person hearing was scheduled for Monday, July 25, 2011 at 10 a.m.  The Hearing Notice also noted undersigned ALJ was assigned as the presiding officer of the Complaint.  



By Prehearing Order dated May 24, 2011, the undersigned ALJ noted that the letter filed by the Complainant on February 22, 2011, did not appear to have been served on the Respondent.  The undersigned ALJ attached the Complainant’s letter to the Prehearing Order.  The Prehearing Order also affirmed that the Complainant did not plead change of income in her Complaint, but did allege change in income in her letter dated February 22, 2011.  The Prehearing Order acknowledged that a determination of whether the Complainant’s household income had changed is a fact that must be verified and thus cause for an evidentiary hearing.  


By letter dated June 28, 2011, but received by the undersigned ALJ on July 1, 2011, the Complainant reiterated her request for a telephonic hearing because of her medical condition of Stage 3 Rectal Cancer.  Complainant requested that the scheduled July 25, 2011, evidentiary hearing proceed telephonically and provided her telephone number to be used for a telephonic hearing.  By memorandum dated July 5, 2011, the undersigned filed the Complainant’s June 28th letter with the Commission. 


By letter dated July 6, 2011, the undersigned ALJ exercised her discretion and granted the request of the Complainant for a telephonic hearing on July 25, 2011.  In addition, the undersigned ALJ provided procedure for witnesses, documents and exhibits to be identified and distributed in a telephonic hearing.



By Hearing Notice dated July 18, 2011, the scheduled telephonic hearing was rescheduled for an Initial In-Person Hearing on September 19, 2011 at 10 a.m.
  



On July 19, 2011, the undersigned received a significant number of proposed exhibits from the Complainant with corresponding copies for the court reporter.



By facsimile received by the undersigned on September 12, 2011,
 the Complainant requested a continuance citing medical health reasons and provided a note from her primary care physician to explain the medical health problems in more detail.  The request was copied to counsel for PECO and the undersigned filed the request with the Commission’s Secretary’s Bureau.



By Prehearing Order #2 dated September 15, 2011, the undersigned denied the requested continuance as it was confirmed by the undersigned that the primary care physician thought the scheduled hearing was in-person.  The primary care physician affirmed that the Complainant could participate in the scheduled hearing telephonically.  In the Order dated September 15, 2011, the undersigned stated that the scheduled hearing for September 19, 2011, was scheduled in-person in error and is to be conducted telephonically.



By facsimile dated September 15, 2011, counsel for PECO indicated that they would send seven proposed exhibits by overnight package for the scheduled September 19, 2011, evidentiary hearing.  


The evidentiary hearing convened telephonically as intended.  Melissa Randall, the Complainant, appeared representing herself.  PECO was represented by Tishekia Williams, Esquire, and was accompanied by one witness.  As a preliminary matter, Complainant stated that she felt it was not equitable to receive the proposed exhibits from PECO about four days before the scheduled hearing which did not provide her adequate time to prepare for the hearing.  Tr. 6-10.  It was revealed that PECO relied on the Hearing Notice dated July 18, 2011, that the proceeding was in-person.  PECO did not prepare for a telephonic hearing until receiving the Prehearing Order #2 dated September 15, 2011.  


The undersigned ALJ determined that the factual matter of whether there was a legally significant change in the household income of the Complainant was pivotal as to whether any further evidence needed to be elicited from the parties.  Thus, the ALJ ruled that this hearing would be limited to testimony regarding the household income of the Complainant.  Once that issue was determined, the ALJ would proceed forward with either a decision or scheduled further hearing as necessary.  



Complainant initially objected to the ruling but decided she did not have any grounds to object and withdrew her objection.  Tr. 18-19.  PECO did not object.  Complainant subsequently objected to her testimony being limited to her household income.  Tr. 22-23.  Complainant’s objection was overruled.


The hearing proceeded under the ruling made by the undersigned ALJ limiting the testimony from both parties.  Complainant provided one exhibit marked as Randall Exhibit 1, which was a table of the household net monthly income and the household monthly expenses.  Randall Exhibit 1 was updated to provide the current expenses of two items: (1) cable television, telephone and Internet; and (2) housecleaning.  Complainant provided testimony and was cross-examined about her household income and the differences between the current income and the income of her 2008 formal complaint and what was the net annual income of the household currently.  The evidentiary hearing generated a transcript of 66 pages.  


By Order #3 dated September 20, 2011, the undersigned directed the Complainant to provide current household income by September 30, 2011, as an update to Randall Exhibit 1.  Complainant complied and sent what is identified as Randall Exhibit 2, to the undersigned and opposing counsel.  Opposing counsel did not object to the updated Randall Exhibit 1 or the information identified as Randall Exhibit 2.  Randall Exhibit 1 was admitted by Order #3 and PECO’s failure to object by September 23, 2011.  Randall Exhibit 2 was admitted by Order #3 and PECO’s failure to object by October 11, 2011.  This matter is ripe for decision.   
FINDINGS OF FACT

1. Complainant resides at 416 East State Street, Media, Pennsylvania where she receives electric service from PECO.  Tr. 24-25.

2. Complainant is complaining about her electric service from PECO.  Tr. 25.

3. Complainant testified that in 2008 her monthly household net income was approximately $6,000.  Tr. 26-29, 32-33. 
4. In 2008 Complainant’s household was composed of four adults, Complainant, her husband, and two adult sons.  Tr. 27-28. 
5. Complainant’s net income for the household in January 2011, when the instant Complaint was filed was $5,046.  Tr. 30-32 and Randall Exhibit 1.
6. In January 2011, the composition of Complainant’s household consisted of three adults, Complainant, her husband and one adult son.  Tr. 32.
7. In January 2011, Complainant’s adult son’s gross monthly income was $3,321.96 (paid on January 7, 2011) and $3,321.96 (paid on January 21, 2011) for a total of $6,643.92.  Randall Exhibit 2.

8. Complainant’s husband’s weekly benefit rate for unemployment compensation is $192 for the 52 week period beginning November 7, 2010 through November 5, 2011.  Consequently, Complainant’s husband’s gross monthly compensation is $192 x 4weeks/month which is $768.  Randall Exhibit 2. 
DISCUSSION

There is no dispute that the Complainant has had a previous post-Chapter 14, Commission issued payment agreement.  Complainant is soliciting a new payment agreement because the Commission issued payment agreement is a hardship to comply with based on her household income.  Complainant does not dispute that she cannot and did not comply with the Commission issued payment agreement.  However, Complainant contended that her household income has changed.  The issue to be determined is whether the alleged change in the Complainant’s household income is a change of legal significance.

The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa.C.S. § 701.  



A Complainant can sustain the burden of proof by establishing a sufficient case through a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

Section 1405(d) of the Public Utility Code states, 

(d)  Number of payment agreements.—Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa.C.S. § 1405(d).  Section 1403 defines “change in income” as,

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.

66 Pa.C.S. § 1403.



The undersigned ALJ takes judicial notice that regarding the 2008 formal complaint, 
The Complainant verified her monthly gross household income to be $7,962.85 (the Complainant’s husband’s monthly gross income is $6,534.37 with the rest contributed by the adult children)…  A household consisting of two adults and two children with a combined monthly gross income of $7,962.85 exceeds the 300 percent poverty level threshold.
Randall v. PECO Energy Company, Docket No. F-2008-2065525, Opinion and Order entered April 5, 2010, at 6.  Thus, the income considered for the Commission ordered payment agreement was $7,962.85 monthly for a family household of four which exceeded the 300% poverty level threshold.

In comparison the gross monthly household income for 2011 is $6,643.92 for the Complainant’s son and $768 for the Complainant’s husband, a sum of $7,411.92.
  Randall Exhibit 2.  While this is a slight decrease in income, the other consideration is the size of the household.  The Complainant testified that the size of the household has also decreased from four adults to three adults.  Tr. 32.  For a family size of three a gross monthly income of $4,632.50 is 300% of the Federal poverty level.  Federal Register, Vol. 76, No. 13, January 20, 2011, at 3637-38.  Regarding Complainant’s gross household income, while it did decrease from that which was considered for her 2008 formal complaint, the decrease is of no legal significance.
  

In compliance with Section 1403 of the Public Utility Code, the Complainant has not experienced a legally significant change in income.  See 66 Pa.C.S. § 1403, supra at 8.  Furthermore, because there is no legally significant change in income, the Commission must comply with Section 1405(d) of the Public Utility Code and is prohibited from granting a payment agreement in this instant proceeding.  See 66 Pa. C.S. § 1405(d), supra at 8.
CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.

4. Complainant failed to sustain her burden of proof.
5. Complainant’s change in household income is not legally significant.  66 Pa.C.S. §§ 1403 and 1405(d). 
ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Melissa Randall against PECO Energy Company at Docket No. C-2011-2219901 is dismissed.


2.
That the Secretary’s Bureau shall mark the record at Docket No. C-2011-2219901 closed.
Date: November 21, 2011


















Angela T. Jones









Administrative Law Judge
� 	The 2004 payment arrangement was the only one of the four arrangements issued by the Commission.  


� 	Six month payments of $10,770.00 is about $1795.00 per month.  If you add current bill payment, then the total amount due could be in excess of $2000.00 which is the amount complained of.


� 	The undersigned ALJ had death in her family and was not available for the scheduled hearing on July 25, 2011.   


� 	The facsimile was dated October 12, 2011, however, that is an obvious error because the undersigned received the facsimile a month before October 12, 2011, occurred.


� 	$6,643.92 + $768 = $7,411.92.


� 	The calculated percentage decrease of income is {$7,962.85 (2008 income) - $7,411.92 (current income)} ÷ $7,962.85 (2008 income)} = 6.92%.  A percentage change of 6.92% is less than the minimum required 20% for a legally significant change income.  See 66 Pa.C.S. §1403, supra at 8.
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