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OPINION AND ORDER 

BY THE COMMISSION:
Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Ms. Robbin Bass (Complainant) to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ember S. Jandebeur, issued August 23, 2011.  Reply Exceptions were filed by PPL Electric Utilities Corporation (PPL).
History of the Proceeding
On October 14, 2010, the Complainant filed a Formal Complaint against PPL alleging, inter alia, that her bills for electric service were unusually high when compared to her billing history.  The Complainant alleged that the high bills may be the result of a light fixture “sealed within the ceiling” and her electric meter, which she claims had been vandalized.  (Attachment to Complaint).  The Complainant requested that her electric bill be lowered to conform to her billing history.  (Complaint at 5).  This Complaint is an appeal of a Bureau of Consumer Services (BCS) informal decision at Case No. 2732666 that required the Complainant to pay budget bills plus a monthly payment to retire an arrearage.  I.D. at 1.
PPL filed an Answer to the Complaint (Answer) on November 11, 2010.  PPL stated that it had no information regarding the Complainant’s allegations of vandalism.  PPL reported that one of its representatives met with the complainant twice, and found nothing “unusual or improper” with the Complainant’s meter, meter base, overhead line or entrance cable serving the property.  Answer at 1.  PPL denied that it improperly billed the Complainant and requested that the Commission deny the Complaint.  Id. at 1-2.
A hearing was held on March 31, 2011, in Scranton, Pennsylvania.  The Complainant appeared pro se, testified on her own behalf and offered no exhibits.  PPL was represented by Counsel, presented the testimony of two witnesses and introduced four exhibits.  The hearing resulted in a transcript of seventy-three pages.

By Initial Decision issued on August 23, 2010, the ALJ found that the Complainant failed to make a prima facie case and failed to meet the burden of proving that PPL was responsible for her high electric consumption.  Accordingly, the ALJ recommended that the Complaint be dismissed.  I.D. at 6-7. 
By Secretarial Letters dated September 12, 2011 and October 5, 2011, the Complainant was granted two extensions of time to file Exceptions to the Initial Decision.  The second extension established a deadline of October 24, 2011.

On October 19, 2011, the Complainant filed Exceptions to the Initial Decision but did not serve PPL.  By Secretarial Letter issued on October 28, 2011, the Exceptions were sent to PPL and the Company was given ten days to file Reply Exceptions.  PPL filed Reply Exceptions on November 7, 2011. 
Discussion

We note at the outset that the Complainant’s Exceptions are not in strict compliance with the Commission’s regulations at 52 Pa. Code § 5.533(b) which provides that:
(b)
  Each exception must be numbered and identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.  Supporting reasons for the exception must follow each specific exception.   

We recognize, however, that the Complainant is appearing pro se in this proceeding.  Traditionally, we have been hesitant to rule unfavorably against pro se litigants based on technical grounds.  See, e.g., Destefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982); Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (Order entered October 19, 1992); William Schlinder v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (Order entered March 26, 1993).  In our view, it is in the public interest that all litigants, particularly pro se litigants, be afforded a meaningful opportunity to be heard.  We will, therefore, consider the merits of the Exceptions.

The ALJ made seventeen Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
A.
Burden of Proof

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code.  
66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in his Complaint through a violation of the Public Utility Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA P.U.C. 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. 
Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654,602 A.2d 863 (1992).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).
Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant now has to provide some additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).
While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

B.
Exceptions

We note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that the Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. P.U.C., 
625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. 
Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
1. Accuracy of Complainant’s Bills
In her Exceptions, the Complainant requests that the Commission reconsider the ALJ’s decision and review her billing history to see that her consumption from July 1, 2010, to October 29, 2010, is unusually high compared to her prior billing history.
  The Complainant states that she lives alone, works long hours during the week and is “hardly home” on weekends.  Exc. at 1.  She argues that there is “no way” she can consume over 2,000 kWh per month.  Id.  The Complainant requests that the Commission remove the disputed amount of $1,200 from her account.  Id. at 2. 
Generally, in a billing dispute before the Commission, the Complainant has the burden of proving by a preponderance of the evidence that: (1) there were no prior consumption abnormalities; (2) there has been no change in occupancy; and (3) the customers do not have the capacity to use the amount billed.  Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), Branham v. Philadelphia Electric Co.        54 Pa. P.U.C. 120 (1980), and Replogle v. Pennsylvania Electric Company, 
54 Pa. P.U.C. 528 (1980).  If the utility fails to rebut this evidence, the Complainant’s prima facie case, then the Complainant would prevail.

Also, in Replogle, supra, the Commission has further stated that, although the results of the meter test are important, standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony that rebuts the Complainant’s prima facie case, such as an inventory or analysis of the appliances in the home or an attempt by the Respondent to ascertain the cause of the high bill, the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  If the Complainant is unable to marshal direct proof that the meter has malfunctioned, she can prove her case by circumstantial evidence that the metered use has exceeded the actual use.  Milkie, supra.

In its Reply Exceptions, PPL argues that the ALJ correctly found that the Complainant failed to establish a prima facie case of “high bill.”  R. Exc. at 1.  PPL states that although the Complainant established that the number of inhabitants has not changed and there were no prior billing abnormalities, she was unable to establish that she could not have used the amount of electricity for which she was charged.  Id. 
In support of her position that she does not have the potential to use the amount of electricity that was billed, the Complainant testified that she is away from her home “close to fourteen hours a day” and she is out on weekends.  Tr. at 30.  She stated that she is conscious of her electric consumption and does not waste electricity because she lives on a budget.  Id. at 30-31.  The Complainant also testified that she concluded that the problem of the high bills was coming from PPL after she hired an electrician that went through her house.  Tr. at 21.
While the Complainant’s testimony alone may not be sufficient to demonstrate that she could not have used the electricity that was billed, her testimony coupled with her billing history, infra, which shows no billing abnormalities prior to 
May 2010, is sufficient to go forward to address the evidence presented by PPL.
	Complainant’s Monthly Billed Consumption (kWh)

	
	2007
	2008
	2009
	2010
	2011

	January
	
	399
	408
	563
	1248

	February
	
	328
	579
	488
	833

	March
	261
	350
	393
	557
	

	April
	305
	283
	157
	255
	

	May
	320
	283
	172
	651
	

	June
	323
	311
	270
	1573
	

	July
	413
	419
	374
	1993
	

	August
	418
	325
	473
	2084
	

	September 
	255
	429
	352
	1893
	

	October
	283
	524
	305
	1264
	

	November
	455
	380
	427
	434
	

	December
	541
	422
	563
	713
	


PPL Exh. 1
On September 27, 2010, PPL conducted an inspection of the Complainant’s home and performed an analysis of the appliances.  PPL estimated that the Complainant had the potential to consume 2,039 kWh per month.  PPL estimated that her monthly “domestic use” to be about 413 kWh, and that she would consume about 1,626 kWh for a fan, a dehumidifier and two window air conditioners used twenty-four hours per day.  
Tr. at 42, 45-47; PPL Exh. 6.  While PPL’s analysis indicates that the Complainant had the potential to consume 2,039 kWh during the summer months when there could be cooling requirements, it does not explain the abnormally high consumption during October and December 2010, and January 2011, after the analysis was performed.  
The Complainant suspected that someone was stealing her electricity.  Tr. at 21; Exc. at 1.  In addition to the inspection by the Complainant’s electrician, PPL inspected the Complainant’s service during two visits to her home.
  PPL witness Deborah Koch testified that they were unable to find any evidence of foreign load, meter tampering or any other indication that electricity was being stolen from the Complainant.  Tr. at 44-45, 50-51. 
The record supports a finding that the Complainant’s meter had not malfunctioned.  PPL replaced the Complainant’s meter on September 27, 2010, and the test on her original meter showed that it was 99.62% accurate.
  Tr. at 48-49.  
PPL Exh. 3.  Moreover, if the Complainant’s meter was the cause of the Complainant’s high bills, we would expect the billed consumption to return to historic levels following the installation of the new meter.  However, the Complainant’s new meter continued to register higher than historic readings for October and December 2010, and January 2011.  PPL Exh. 1.  
While the Complainant’s billing history clearly reflects that there was an abnormal increase in her electric consumption beginning in May 2010, there is no evidence that PPL’s facilities or service are responsible for the increase in consumption of electricity.  Further, the Complainant was unable to present any direct proof or circumstantial evidence to convince us that the metered use has exceeded the actual use.  Accordingly, the Exceptions regarding the overbilling of electric service and the request for a refund are denied.
2. Payment Arrangement and Termination of Service
In her Exceptions, the Complainant states that PPL refused to allow her to continue to make payments on her balance of over $1,600.  The Complainant submits that, if she did not pay her account in full, PPL threatened to shut off her service on October 20, 2011.  The Complainant avers that, if her service is terminated, it will cost $1,925 to restore service after a reconnection fee and deposit are imposed.  The Complainant claims she cannot afford to make this payment.  She requests that the Commission direct PPL not to terminate her service so she will be able to have heat over the winter months.  Exc. at 1-2.  PPL did not respond to the Complainant’s Exceptions regarding the termination of service in its Reply Exceptions.

As noted, this Complaint is an appeal of an informal Bureau of Consumer Services (BCS) decision at Case No. 2732666 closed on September 15, 2010.  I.D. at 1.  We note that as part of the resolution of the informal complaint, the Complainant was directed to pay budget bills of $108.00 per month plus $35.00 per month on an arrearage of $826.31.  Under that payment arrangement, the Complainant would have retired her arrearage over twenty-four months.
The Complainant’s billing history reveals that through March 8, 2010,
 the Complainant had not complied with the payment arrangement established by BCS. 
 PPL Exh. 6 at 5-6.  Section 1405(f) of the Public Utility Code (Code), 
66 Pa. C.S. § 1405(f), provides that, pending the outcome of a complaint filed with the Commission, a customer shall be obligated to pay that portion of the bill that is not in dispute and subsequent bills that are not in dispute.  Section 1405(f) states:
(f)  Failure to comply with payment agreement. - Failure of a customer to comply with the terms of a payment agreement shall be grounds for a public utility to terminate the customer’s service.  Pending the outcome of a complaint filed with the commission, a customer shall be obligated to pay that portion of the bill which is not in dispute and subsequent bills which are not in dispute.
Upon our review of the Complainant’s billing history, we find that the payment arrangement established by BCS in September 2010, utilized a budget bill amount that included billed consumption that was in dispute.  While the amount of a budget bill that does not include disputed charges is not contained in the record, the $108.00 budget amount established in the BCS payment plan is higher than any monthly bill prior to the period in dispute.  PPL Exh. 1.  Therefore, the budget amount used by BCS had to be based on some of the disputed consumption that occurred after consumption began to exceed historic levels in May 2010.
Although the Complainant did not comply with the payment plan established in the September 15, 2010 BCS decision, her payments following the BCS decision were higher than the amounts billed by PPL during the twelve months prior to May 2010, which were not in dispute.  Between September 20, 2010 and March 8, 2011, the Complainant made payments totaling $510.79, which averaged $85.13 per month.  The twelve monthly bills issued prior to the period in dispute (between May 29, 2009 and April 30, 2010) averaged $50.18.  Accordingly, the Complainant paid more than she would have been required to pay had the BCS payment plan been based on non-disputed consumption.  Therefore, we find that the Complainant’s Exceptions should be granted to the extent that she should not face immediate termination following the entry of this Opinion and Order because she failed to comply with the payment plan established by the BCS.
As discussed, supra, the Complainant’s Exceptions regarding the overbilling of electric service and the request for a refund are denied.  Accordingly, the Complainant is responsible for current and past due amounts billed by PPL.  
Section 1405(b) of the Code, 66 Pa. C.S. § 1405(b), delineates the maximum periods of time over which a customer may resolve an unpaid balance based on the customer’s household income.  However, we are unable to establish a payment plan that complies with Section 1405(b) because the Complainant’s household income and the current amount of her arrearage are not on the record in this proceeding.
  Therefore, we shall remand this case to the Office of Administrative Law Judge for limited purpose of establishing the Complainant’s household income and current arrearage, and recommending a payment plan that complies with Section 1405(b).  Since the issues on remand are of such a limited scope, we direct the Office of Administrative Law Judge to supplement the record of this proceeding and issue an Initial Decision Upon Remand containing a recommended payment plan on an expedited basis.
As discussed, supra, Section 1405(f) of the Code, 66 Pa. C.S. § 1405(f) states that, pending the outcome of a complaint filed with the Commission, a customer shall be obligated to pay that portion of the bill which is not in dispute and subsequent bills which are not in dispute.  Since we have determined in this Opinion and Order that the Complainant was properly billed by PPL, her current bills are no longer in dispute.  Therefore, beginning with the first full monthly billing following the entry of this Opinion and Order, the Complainant shall pay her monthly bills for electric service as they are due. 
Conclusion
Based upon the forgoing discussion, we shall grant the Exceptions of the Complainant in part, and deny them in part; adopt the Initial Decision of ALJ Jandebeur, as modified by this Opinion and Order; and dismiss the Complaint.  We shall also remand this proceeding to the Office of Administrative Law Judge for further expedited proceedings for the limited purpose of establishing a payment arrangement for the repayment of the Complainant’s arrearage.  At the conclusion of the proceedings, the ALJ shall issue an Initial Decision Upon Remand; THEREFORE,
IT IS ORDERED:
1. That the Exceptions, filed on October 19, 2011, by Robbin Bass, to the Initial Decision of Administrative Law Judge Ember S. Jandebeur, are granted in part, and denied in part, consistent with this Opinion and Order.
2. That the Initial Decision of Administrative Law Judge               Ember S. Jandebeur, issued August 23, 2011, is modified and adopted only to the extent consistent with this Opinion and Order.
3. That this case is hereby, remanded to the Office of Administrative Law Judge for the limited purpose of developing a payment arrangement to retire the unpaid balance on Robbin Bass’ account with PPL Electric Utilities Corporation, consistent with the provisions of Section 1405(b) of the Public Utility Code, 
66 Pa. C.S. § 1405(b).  

4. That the Initial Decision Upon Remand that sets forth the recommended payment plan delineated in Ordering Paragraph No. 3, supra, shall be issued on an expedited basis. 

5. That the Complaint filed by Robbin Bass on October 14, 2010, is dismissed. 
6. That beginning with the first monthly bill issued following the entry of this Opinion and Order, Robbin Bass shall pay current bills for electric service as they become due. 
7. That until a final or subsequent Opinion and Order is entered in this proceeding, PPL Electric Utilities is enjoined from suspending or terminating service, except for valid safety or emergency reasons, as long as Robbin Bass pays current bills as required by Ordering Paragraph No. 6, supra.  
8. That if Robin Bass fails to pay current bills, as required by Ordering Paragraph No. 6, supra, PPL Electric utilities is authorized to suspend or terminate service in accordance with Chapter 56 of the Commissions Regulations, 52 Pa. 
Code §56.1 et seq. and Chapter 14 of the Public Utility Code, 66 Pa. C.S. § 1401 et. seq.
9. That the record at this docket shall remain open pending the issuance of the Initial Decision Upon Remand and a final Commission Order on this matter.
[image: image1.png]


BY THE COMMISSION,
Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  December 15, 2011
ORDER ENTERED:  December 15, 2011
� 	Although the Complainant requested that the Commission consider her consumption from July 1, 2010 to October 29, 2010, to be “unusually high,” her billing history, infra, indicates that her consumption was significantly higher than historic consumption levels beginning in May 2010. 


�	See also Charisse M. Bennet v. The Peoples Natural Gas Company, LLC, Docket No. C-2009-2122979 (Order entered October 13, 2010) wherein the Commission stated that it may consider any other relevant facts or circumstances that come to light during the proceeding.


� 	PPL Exhibit 5 indicates that the second visit was made on October 7, 2010.  PPL Exh. 5 at 2.


� 	The Commission’s regulations at 52 Pa. Code §§ 57.20(c) and 57.24(b) and (c) prohibit electric watthour meters from having an error in registration of more than 2.0%.





� 	A payment of $100.00 on March 8, 2011, is the last entry in the Complainant’s billing history identified as PPL Exhibit 1. 


� 	We acknowledge that Section 1405(d) of the Code, 66 Pa. C.S. § 1405(d), states that absent a change in income the Commission shall not establish a second or subsequent agreement if a customer has defaulted on a previous payment agreement.  As discussed, supra, because the Complainant made payments that were in excess of the amount that would have been required if the BCS decision had not included disputed consumption, we find that the Complainant was not technically in default of the payment plan established by the BCS.  In addition, we have found that when a BCS decision has been timely appealed, the BCS decision does not become the single payment arrangement that the Commission has the authority to issue under Section 1405(d) until such time as the final Order disposing of the formal complaint is entered.  Ronald diOrazio v. North East Heat and Light Company, Docket No. F-2008-2052919, (Order entered 


June 15, 2009). 
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