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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) John H. Corbett, Jr. issued on September 15, 2011, in the above-captioned proceeding.  The Initial Decision sustained in part, and denied in part, a Formal Complaint (Complaint) filed by Ethan Clay (Complainant), and imposed a civil penalty of $250 upon Duquesne Light Company (Respondent or Duquesne).  No Exceptions to the Initial Decision were filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  Upon review, we will modify the Initial Decision and dismiss the Complaint.

History of the Proceeding

 On February 14, 2011, the Complainant filed a Complaint alleging that Duquesne improperly terminated electric service to his business, a small ice cream and coffee shop on South Highland Avenue in Pittsburgh, for nonpayment.  Complaint at 5-6; N.T. at 10.  For relief, the Complainant requested that the Commission direct Duquesne to send future termination notices to both his billing and service addresses, and to credit his account with the security deposit of $947 and reconnection fee of $50 that he was required to pay as a result of the termination.  Complaint at 7.  On March 4, 2011, Duquesne filed an Answer denying the material allegations of the Complaint.

A telephonic hearing held before ALJ Corbett on July 19, 2011, generated sixty-four pages of testimony.  The Complainant appeared pro se.  The Respondent, which was represented by counsel, offered three exhibits for admission into the record.  No briefs were filed.  The record closed on August 19, 2011.  

The relevant facts in this proceeding are straightforward and undisputed.  The electric bills for this commercial account, which is in the Complainant’s name, are sent to the Complainant’s residence.  Duquesne Exhs. 1 and 2; N.T. at 10, 14, 28.  Duquesne attempted to call the Complainant on December 6, 2010, and again on December 7, 2010, to notify him of the impending termination of service to his business for nonpayment.  On both occasions there was no answer.  Duquesne used the primary telephone number for the Complainant that was on file; however, the Complainant had not informed Duquesne that his telephone number had changed.  N.T. at 23, 35.  Because Duquesne was unable to contact the Complainant, consistent with its practice Duquesne hand-delivered a 72-hour shut-off notice to the service address on December 8, 2010.  N.T. at 35-36, 42, 49.  On December 20, 2010, the Complainant received a telephone call from an employee at his business, informing him that someone from Duquesne was there to terminate electric service for nonpayment.  N.T. at 10-11.  The past-due amount at the time of termination was $470.07.  N.T. at 43.  The Complainant admits that the 72-hour shut-off notice was delivered to his business address; however, one of the Complainant’s employees misplaced the notice with some other papers, where it was discovered after service was terminated.  N.T. at 13, 25.  Following termination, the Complainant made arrangements to pay his past due bill, a security deposit of $947, and a reconnection fee of $50.  N.T. at 11, 43-44; Exh. 1 at 7.  Duquesne restored service the next day.  N.T. at 11.

The ALJ interpreted the Commission’s regulation governing termination of service to non-residential accounts, 52 Pa. Code § 55.2(b), as requiring that a utility provide the required 72-hour notice of termination to a customer’s billing address, rather than the service address.  I.D. at 7.  The ALJ concluded that, by providing the termination notice to the Complainant’s service address rather than his billing address, Duquesne failed to follow the required termination procedure and violated 52 Pa. Code § 55.2(b).  Id. at 7-8.  The ALJ imposed a $250 civil penalty on Duquesne for the violation, and directed Duquesne to credit the Complainant’s account for the $947 security deposit and the $50 reconnection fee that the Complainant was required to pay to have his service restored.  Id. at 8-9.

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  
University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion. 

The ALJ made twenty-five Findings of Fact, I.D. at 2-5, and reached five Conclusions of Law, id. at 10.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

The Complainant did not dispute that Duquesne had the right to pursue the termination process for non-payment of bills.  Instead, the Complainant challenged the manner in which Duquesne pursued that process in this instance.  Specifically, the Complainant alleged that Duquesne should have sent the 72-hour termination notice to his billing address, rather than hand-delivering it to the service address.

As stated above, the ALJ interpreted 52 Pa. Code § 55.2(b) as requiring that a public utility send a termination notice to a commercial customer’s billing address, concluded that Duquesne had violated this regulation, directed Duquesne to credit the Complainant’s account with the $947 security deposit and $50 reconnection fee that were paid to restore service, and imposed a civil penalty of $250 on Duquesne.[footnoteRef:1]  [1:  	The record indicates that Duquesne paid the $250 civil penalty on October 3, 2011.  Considering our disposition of this matter, we shall direct the Commission’s Office of Administrative Services, Financial and Assessment Section, to refund this payment to Duquesne.] 

Based on the facts of this case, we disagree with the ALJ’s interpretation of 52 Pa. Code § 55.2(b), and his conclusion that Duquesne violated this regulation by hand-delivering the 72-hour termination notice to the service address rather than the billing address.  Although 52 Pa. Code § 55.2(b) includes both the billing and service addresses as information to be provided in the 72-hour notice of termination, it does not specify that the notice should be delivered to one address or the other (if different).  Thus, 52 Pa. Code § 55.2(b) is not dispositive of the issue of where the termination notice must be sent.  Based on a review of the record evidence, we believe that Duquesne acted reasonably in this instance and should not be penalized.  We also see no basis for requiring Duquesne to credit the Complainant’s account with the security deposit or reconnection fee that he paid to have service restored following termination.  The record evidence establishes the Complainant’s responsibility for his own predicament.  He has a poor payment history, and entered Duquesne’s termination process eight times between November 2009 and December 20, 2010 (the date of termination).  N.T. at 36, 39; Exh. 3.  In each instance, Duquesne provided the 72-hour termination notice to the Complainant’s service location.  Tr. at 36-37, 41.  Thus, the Complainant was well-versed in Duquesne’s termination procedures, including Duquesne’s practice of delivering the 72-hour notice of termination to his service address.

In addition, the Complainant admitted that the 72-hour termination notice was received at the service location and that, after the notice was received, it was mishandled by him and/or his employees.  Tr. at 12-13.  The Complainant testified that one of his employees placed the notice with some other papers, and that he did not discover the notice until after service had been terminated.  Id.  In our opinion, Duquesne should not be held responsible for the Complainant’s lack of care regarding the handling of the termination notice after it was received.

Conclusion

	 	Based upon the foregoing discussion, we shall modify the Initial Decision and dismiss the Complaint in its entirety; THEREFORE,

IT IS ORDERED: 

1.	That the Initial Decision of Administrative Law Judge John H. Corbett, Jr. issued on September 15, 2011, is modified, consistent with this Opinion and Order.

2.	That the Formal Complaint filed by Ethan Clay against Duquesne Light Company on February 14, 2011, is dismissed. 

3.	That the Commission’s Office of Administrative Services, Financial and Assessment Section, shall refund the $250 civil penalty paid by Duquesne Light Company on October 3, 2011. 

4.	That, upon the payment described in Paragraph 3 above, this case be marked closed.
[image: ]
					BY THE COMMISSION,

					Rosemary Chiavetta
					Secretary

(SEAL)

ORDER ADOPTED:  December 1, 2011
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