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PREHEARING ORDER #2
A prehearing conference was held in this case on December 16, 2011 at 10:00 a.m. in Harrisburg.  Present were counsel for Penn Estates Utilities, Inc. – Water Division (Penn Estates), the Commission’s Bureau of Investigation and Enforcement (I&E) and the Office of Consumer Advocate (OCA).  This order sets forth the procedural matters that were addressed at the prehearing conference.

THEREFORE,

IT IS ORDERED:

1.
That the establishment of a litigation schedule for this matter is stayed until January 13, 2012, as per the request of the parties, to allow for an opportunity to settle the matter via the Commission’s Mediation Unit.  If the parties cannot resolve the matter via mediation, a litigation schedule will be proposed no later than January 13, 2012.  That schedule will conclude with a Reply Brief due date no later than May 26, 2012.

2.
That pursuant to 52 Pa. Code § 1.55, each party shall be limited to one entry on the service list.  Any changes should be communicated via email to jcheskis@pa.gov and kmelillo@pa.gov.  The service list for this case is as follows:
	Party
	Counsel
	Email

	Penn Estates
	Daniel Delaney
	dan.delaney@klgates.com 

	
	George Bibikos
	george.bibikos@klgates.com 

	I&E
	Allison Kaster
	akaster@pa.gov

	OCA
	Christine Hoover
	choover@paoca.org

	Administrative Law Judge
	Kandace Melillo
	kmelillo@pa.gov 

	Administrative Law Judge
	Joel Cheskis
	jcheskis@pa.gov


3.
That the above parties will receive all documents and shall copy all other parties on documents they file with the Commission.  The above parties are expected to conduct discovery, attend hearings, or present or cross-examine witnesses, as necessary.
4.
That the parties shall serve documents via email by 4:30 on the date due, with hard copy to follow by regular first class mail.  Parties shall not file testimony with the Commission, but shall file a certificate of service.
5.
That written testimony shall comply with the requirements of 52 Pa. Code § 5.412 and shall be marked with numerical, sequential statement numbers.  Oral direct or rebuttal testimony or witnesses not identified in a party’s prehearing memorandum shall not be permitted, except for good cause.
6.
That, pursuant to 52 Pa. Code § 5.243(e), the parties are prohibited from introducing evidence which should have been included in the party’s case-in-chief or which substantially varies from the party’s case-in-chief, unless the party is introducing evidence in support of a proposed settlement.
7.
That the parties shall conduct discovery pursuant to 52 Pa. Code §§ 5.321-5.373, except as follows:

a.
All discovery documents will be served electronically.
b.
Electronic delivery of discovery documents satisfies in-hand service requirements for discovery requests and responses.

c.
Electronic delivery of documents with a follow-up hard copy provided via regular, first-class mail satisfies in-hand service requirements for prepared testimony and briefs.

d.
Answers to interrogatories will be served in-hand within ten (10) calendar days of service of the interrogatories.  Interrogatories served after 12:00 p.m. on a Friday will be deemed served on the next business day.

e.
Objections to interrogatories must be communicated orally within three (3) days of service of the interrogatories.  Unresolved objections will be served to the parties in writing within five (5) days of service of the interrogatories.

f.
Motions to dismiss objections and/or direct the answering of interrogatories will be filed within three (3) days of service of such objections.

g.
Answers to motions to dismiss objections and/or direct the answering of interrogatories will be filed within three (3) days of service of such motions.

h.
Rulings over such motions will be issued, to the extent possible, within seven (7) days after the filing of the motion.

i.
Responses to requests for document production, entry for inspection, or other purposes will be served in-hand within ten (10) calendar days.
j.
Requests for Admission will be deemed admitted unless answered within ten (10) days or objected to within five (5) days of service.

k.
Discovery served after 4:00 p.m. shall be deemed served the following business day.  If a document subject to a three-day turn-around is due on a Monday, the due date shall be deemed to be Tuesday.

The parties shall cooperate and exchange information on an informal or formal basis that minimizes the need for formal motions to compel.  All motions to compel should contain a certification by counsel setting forth the informal or formal discovery undertaken and their efforts to resolve their discovery disputes informally.  Sanctions for abuse of the discovery process may be imposed pursuant to 52 Pa. Code §§ 5.361, 5.371-5.372.
8.
That the parties will present a proposed Protective Order governing the handling of information alleged to be confidential or proprietary if the need for such Order arises.
9. 
That the evidentiary hearings will be held at the Commonwealth Keystone Building in Harrisburg and will commence at 10:00 a.m.  The evidentiary hearings in this matter constitute formal legal proceedings and will be conducted in accordance with the Commission’s Rules of Administrative Practice and Procedure, as well as the rules of evidence applied to administrative hearings.
10.
That any motions or objections with respect to written testimony must be presented in writing and provided to the parties and the presiding officer no later than 24 hours prior to the date and time that the witness is scheduled to testify.

11.
That the parties are encouraged to stipulate to any matters they reasonably can to expedite this proceeding, lessen the burden of time and expense of litigation on all parties and conserve administrative hearing resources.  52 Pa. Code §§ 5.232 and 5.234.

12.
That each party shall file an original and nine copies of its briefs, if necessary, with the Secretary of the Commission, in accordance with 52 Pa. Code § 5.502(a), and shall serve one copy on the presiding officer and all parties via e-mail no later than 4:30 in Microsoft Word format.  All briefs shall comply with the requirements of 52 Pa. Code §§ 5.101 and 5.502.
13.
That, if a party does not file a reply brief, it may be assumed that the party does not dispute the assertions, contentions or arguments made by the other parties in their main briefs.  While it is not necessary in a reply brief to repeat a particular argument or discussion contained in the main brief, the reply brief should note where the responsive argument is located in the main brief and how it responds to the other parties’ assertions, contentions or arguments.

14.
That, if a settlement is reached, parties should file a joint petition for settlement as well as individual statements in support of the joint petition for settlement.  All settlements must be supported by substantial evidence sufficient to support a finding that the proposed settlement is in the public interest and any proposed rates are just and reasonable.
15.
That any provision of this prehearing order may be modified upon motion and good cause shown by any party in accordance with 52 Pa. Code § 5.223(a).

Date: December 16, 2011


















Kandace F. Melillo








Administrative Law Judge








Joel H. Cheskis








Administrative Law Judge
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