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HISTORY OF THE PROCEEDING



On April 27, 2011, the Pennsylvania Public Utility Commission’s (Commission’s) Bureau of Transportation and Safety (BTS), now part of the Commission’s Bureau of Investigation and Enforcement (I&E), filed a formal complaint with the Commission against Harrisburg City Cabs, Inc. (Harrisburg) that the Commission docketed at C‑2011‑2213374.  The complaint alleges that on January 31, 2011, BTS Enforcement Officer (EO) Timothy Troxell requested Harrisburg’s driver’s logs for December 2, 2010.  According to the complaint, Harrisburg’s president provided EO Troxell with dispatch logs for December 2, 2010 and stated that he would search for the driver’s logs.

   
The dispatch logs revealed that two drivers could have been the driver for a trip that EO Troxell was investigating.  After further investigation, the complaint alleges that Officer Troxell requested Harrisburg to provide the driver’s logs for December 2, 2010 for Steven Weist.  

 
The complaint states that EO Troxell unsuccessfully attempted to contact the president of Harrisburg by telephone on February 2, 2011 and February 7, 2011.  On February 8, 2011, Harrisburg’s president indicated he would have the driver’s log sheet ready for pick up on February 9, 2011.  On February 9, 2011, the log sheet was not available.  
The complaint alleges that on February 15, 2011, BTS sent a letter to Harrisburg stating that failure to cooperate with the BTS investigation by failing to provide the requested log sheet constituted a violation of Commission regulations and subjected Harrisburg to a $500.00 civil penalty for each day Harrisburg failed to provide the log sheet.  As of the date of the complaint, Harrisburg had not provided the log sheet for December 2, 2010, for Steven Weist.  The complaint requests that the Commission assess a civil penalty of $500.00 per day for a total penalty of $10,000.


On May 6, 2011, Harrisburg, through its representative, Lamont Palmer filed an answer to the complainant.  The answer admits that EO Troxell requested the December 2, 2010 log sheets for Steven Weist.  The answer alleges that Steven Weist did not turn in a log sheet to Harrisburg for that date.  

In order to respond to EO Troxell’s request, the answer asserts that Lamont Palmer went to Harrisburg International Airport to obtain airport logs sheets for all trips departing the airport on December 2, 2010.  According to the answer, Lamont Palmer provided EO Troxell with copies of the airport log sheets.  
After discussing the situation with EO Troxell, Lamont Palmer determined that he should dismiss Steven Weist and dismissed him.  Due to this dismissal, Steven Weist did not turn in any log sheets for December 2, 2010, according to the answer.  The letter states that Lamont Palmer believed that terminating Steven Weist resolved the matter.  The answer requests a hearing.

By hearing notice dated November 15, 2011, the Commission scheduled an initial hearing for this matter on January 5, 2012 in Hearing Room 3, Commonwealth Keystone Building, Harrisburg, and assigned the case to me.  I issued a prehearing order on November 17, 2011, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission policy encouraging settlements.  

On November 22, 2011, BTS filed a settlement agreement, signed by the parties.  The record closed on November 22, 2011, the date the parties filed the settlement agreement with the Commission.  For the reasons set forth below, I will approve the settlement agreement.  
Discussion

The Commission has the power, and the duty, to enforce the requirements of the Public Utility Code.  66 Pa. C.S. §501(a)  The Commission delegated its authority with regard to enforcement of its motor carrier regulations to the Bureau of Transportation and Safety (BTS) with the Law Bureau acting as attorney for BTS.  Delegation of Prosecutory Authority to Bureaus with Enforcement Responsibilities, Docket No. M-00940593 (Order entered September 2, 1994) The Commission delegated this authority in response to the decision in Lyness v State Board of Medicine, 605 A.2d 1204 (Pa. 1992) which prohibited the comingling of prosecutory and adjudicatory functions by Commonwealth agency decision makers. 

Usually, as the participant seeking an order of the Commission, BTS would bear the burden of proof in this case, pursuant to the provisions of 66 Pa.C.S. §332(a).  However, in this case, Harrisburg has the burden of proving that it complied with the Commission’s regulations and the Public Utility Code.  McQuaide v. Pennsylvania Pub. Util. Comm’n, 629 A.2d 272 (Pa. Cmwlth. 1993)  Section 315(b) of the Public Utility Code, 66 Pa. C.S. §315(b), provides that in a case involving an alleged violation of a determination or order of the Commission by a public utility, the burden of proof shall be upon the public utility to show that it has complied with the determination or order of the Commission.  
At the time the alleged violations occurred, the Commission had authorized Harrisburg to operate as a common carrier.  As a common carrier that holds out or undertakes the transportation of persons within the Commonwealth of Pennsylvania, Harrisburg was at the time of the alleged violations, a public utility.  66 Pa. C.S. §102.
The degree of proof that Harrisburg must meet to establish its case before the Commission is preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pennsylvania Pub. Util. Comm’n., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 602 A.2d 863 (Pa. 1992).  The phrase “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se‑Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950)

In this case, the parties have reached a settlement resolving all of the issues raised in the BTS complaint.  In order to accept a settlement, the Commission must first determine that the proposed terms and conditions are in the public interest.  Pennsylvania Pub. Util. Comm’n v. York Water Co., Docket No. R-00049165, (Order entered October 4, 2004); Pennsylvania Pub. Util. Comm’n v. C S Water and Sewer Assoc., 74 Pa. P.U.C. 767 (1991)  For the following reasons, I find that the settlement is in the public interest.

The settlement agreement contains thirty paragraphs and is signed by counsel for BTS and the president of Harrisburg.  The settlement agreement states that BTS and Harrisburg stipulate to the facts set forth in the settlement.  

Paragraph 1 sets forth the names and addresses of the parties.  Paragraph 2 states that on October 12, 2007, the Commission issued a certificate of public convenience to Harrisburg at Docket No. A-00122208.  Paragraph 3 states that BTS initiated this complaint pursuant to its enforcement responsibilities and sets forth the alleged violations contained in BTS’ complaint.  
Paragraphs 4-7 recite the allegations contained in the BTS complaint.  Paragraph 8 states that on May 6, 2011, Harrisburg filed an answer to the BTS complaint.  Paragraph 8 further alleges that Lamont Palmer terminated the employment of Steven Weist and that due to his termination, Steven Weist did not turn in any driver’s log sheet for December 2, 2010 and that Harrisburg could not provide the December 2, 2010 driver’s log sheet.

Paragraph 9 states that Harrisburg violated 66 Pa. C.S. §505 by failing to furnish documents to EO Troxell.  A second Paragraph 8, the result of a numbering mistake, states that BTS requested that the Commission impose a civil penalty of $10,000 or $500 per day as a result of the violation.  

A second Paragraph 9, the result of a numbering mistake, sets forth the settlement terms.  Harrisburg agrees to pay a civil penalty of $1,000.  Harrisburg agrees to modify its internal operating procedures to ensure that it collects driver’s log sheets from all drivers on no less than a weekly basis and retains the driver’s log sheets in accordance with 52 Pa. Code §29.313(c).  Harrisburg agrees that it will comply with the Public Utility Code and Commission regulations and orders in the future.


Paragraph 10 provides that in consideration for Harrisburg paying the $1,000 civil penalty, BTS agrees to forbear from prosecuting any formal complaint relating to Harrisburg’s conduct described in the settlement agreement.  The settlement agreement states that nothing in the agreement shall affect the Commission’s authority to receive any formal or informal complaints filed by any affected party with respect to the incident described in the complaint.  

Paragraphs 11 through 25 of the settlement agreement contain a discussion of the factors first set forth in Joseph A. Rosi v. Bell-Atlantic-Pennsylvania, Inc. and Sprint Communications Company, L.P., Docket No. C-00992409 (Order entered March 16, 2000).  In Rosi, the Commission adopted standards to be applied to determine the amount of the civil penalty in slamming cases. The Commission also considered these standards when evaluating settlement agreements in slamming cases. Pennsylvania Public Utility Commission v. PEPCO Energy Services, Docket No. M-00001432 (Order entered November 9, 2000)  Subsequently, the Commission determined that all violations of the Public Utility Code and the Commission’s regulations would be subject to review under the standards set forth in Rosi.  Pennsylvania Pub. Util. Comm’n v. NCIC Operator Serv., Docket No. M-00001440 (Order entered Dec. 21, 2000)

 
The Commission, at 52 Pa. Code §69.1201 has adopted a policy statement setting forth the standards it will consider in evaluating litigated and settled proceedings involving violations of the Public Utility Code and Commission regulations based in part on the standards in Rosi.  The standards in 52 Pa. Code §69.1201(c) are set forth below:

(c)
The factors and standards that will be considered by the Commission include the following: 

(1)
Whether the conduct at issue was of a serious nature. When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty. 

(2)
Whether the resulting consequences of the conduct at issue were of a serious nature. When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty. 

(3)
Whether the conduct at issue was deemed intentional or negligent. This factor may only be considered in evaluating litigated cases. When conduct has been deemed intentional, the conduct may result in a higher penalty. 

(4)
Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future. These modifications may include activities such as training and improving company techniques and supervision. The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered. 
(5)
The number of customers affected and the duration of the violation. 

(6)
The compliance history of the regulated entity which committed the violation. An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty. 

(7)
Whether the regulated entity cooperated with the Commission’s investigation. Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty. 

(8)
The amount of the civil penalty or fine necessary to deter future violations. The size of the utility may be considered to determine an appropriate penalty amount. 

(9)
Past Commission decisions in similar situations. 

(10)
Other relevant factors.
Paragraphs 11 through 13 of the settlement agreement set forth the above factors and their applicability to this case.  Paragraph 14 of the settlement agreement addresses the first factor-whether the conduct at issue was of a serious nature such as willful fraud or misrepresentation.  Paragraph 14 of the settlement agreement states that Harrisburg’s violations should neither be considered willful fraud nor misrepresentation.  According to the settlement agreement, Harrisburg did not intend to ignore a Commission directive but rather it was impossible for Harrisburg to comply with EO Troxell’s request.  The settlement agreement states that Harrisburg’s actions do not rise to the level of serious misconduct.  Harrisburg’s actions are evidence of Harrisburg’s failure to timely collect driver log sheets and the settlement agreement remedies this failure.   
Based on the allegations in the complaint and answer stipulated to by BTS and Harrisburg, I conclude that the conduct was not of a serious nature as defined by the Commission’s policy statement.  There is no indication from the allegations in the complaint and answer that Harrisburg engaged in willful fraud or misrepresentation. Harrisburg’s conduct should result in a lower penalty.


Paragraph 15 of the settlement agreement addresses the second factor-the consequences of the conduct at issue.  Paragraph 15 of the settlement agreement states that usually refusing to cooperate in a Commission investigation is a serious matter.  However, the settlement agreement characterizes Harrisburg’s conduct in this case as an inability to cooperate as opposed to a refusal to cooperate.  Harrisburg made efforts to obtain the driver’s log sheets but was unable to do so.  

Based on the allegations in the complaint and answer stipulated to by BTS and Harrisburg, I conclude that Harrisburg’s actions did not result in personal injury or property damage.  Harrisburg’s conduct was therefore not of a serious nature as defined by the Commission’s policy statement.   Since the consequences of Harrisburg’s conduct do not involve personal injury or property damage, its conduct should result in a lesser penalty.  
Paragraph 16 of the settlement agreement addresses the third factor-whether the conduct was negligent or intentional.  However, the policy statement provides that this factor should only be considered in litigated cases.  Since this case is the subject of a settlement agreement, I will not consider this factor.  

Paragraph 17 of the settlement agreement addresses the fourth factor-remedial actions taken by the utility.  Paragraph 17 of the settlement agreement asserts that Harrisburg agreed to modify its internal procedures to ensure that driver’s log sheets are collected from every driver on no less than a weekly basis and that these logs be retained in accordance with 52 Pa. Code §29.313(c).  

Based on the allegations in the complaint and answer stipulated to by BTS and Harrisburg, I conclude that Harrisburg has taken steps to change its practices and procedures to prevent future violations.  Harrisburg’s remedial actions should result in a lesser penalty.  

Paragraph 18 of the settlement agreement addresses the fifth factor-the number of customers affected and the duration of the violation.  Paragraph 18 of the settlement agreement states the incident that necessitated the BTS investigation involved one of Harrisburg’s drivers charging a customer a flat rate.  In the course of its investigation, BTS discovered that Harrisburg did not have the driver’s log sheets.  When Harrisburg learned that its driver charged a flat rate, it terminated the driver’s employment and the driver refused to turn over any log sheets.

Based on the allegations in the complaint and answer stipulated to by BTS and Harrisburg, I conclude that only one customer was affected by the violation on one trip.  Since the violation affected only one customer on one trip, the violation should result in a lesser penalty.

Paragraph 19 of the settlement agreement addresses the sixth standard-the compliance history of the regulated entity.  As a general proposition neither the Public Utility Code nor the Commission’s regulations require public utilities to provide constantly flawless service.  The Public Utility Code at 66 Pa. C.S. §1501 requires public utilities to provide reasonable and adequate, not perfect service.  Since the Public Utility Code does not require perfect service it seems logical that it cannot require perfect compliance.  
Paragraph 19 of the settlement agreement states that Harrisburg has had numerous violations for various violations since it began operating in 2007.  Paragraph 19 of the settlement agreement asserts that the facts surrounding the current violation do not justify a civil penalty of $10,000.  Rather, BTS believes that the civil penalty set forth in the settlement agreement and the remedial actions outlined in the settlement agreement are sufficient.

Based on the allegations in the complaint and answer stipulated to by BTS and Harrisburg, I conclude that Harrisburg has a poor compliance history.  I reach this conclusion because the settlement agreement states that Harrisburg has numerous violations.  The settlement agreement does not provide the number of violations or the nature of those violations.  The settlement does not request that I take judicial notice of any Commission records setting forth this information.  In addition, the settlement does not indicate the amount of Harrisburg’s revenues, the size of its fleet or approximately how many drivers it employs.  This information would be useful in evaluating Harrisburg’s compliance since one would reasonably expect a larger operation to have more violations than a smaller one.  Harrisburg’s compliance history should result in a higher penalty. 
Paragraph 20 of the settlement agreement addresses the seventh standard-whether the regulated entity cooperated with the Commission.  Paragraph 20 of the settlement agreement states that Harrisburg cooperated with the Commission’s investigation.  
Based on the allegations in the complaint and answer stipulated to by BTS and Harrisburg, I conclude that Harrisburg did not act in bad faith, engage in active concealment of violations, or attempt to interfere with the Commission’s investigation.  Harrisburg’s cooperation should result in a lesser penalty.


Paragraph 21 of the settlement agreement addresses the eighth standard-whether the amount of the civil penalty is enough to deter future violations.  Paragraph 21 of the settlement agreement states that the $1,000 civil penalty set forth in the settlement agreement is sufficient to deter future violations.  

Based on the allegations in the complaint and answer stipulated to by BTS and Harrisburg, I conclude that the $1,000 civil penalty is enough to deter future violations.  A civil penalty larger than that set forth in the settlement agreement is not necessary to deter future violations.



Paragraph 22 of the settlement agreement addresses the ninth standard-past Commission decisions in similar situations.  Paragraph 22 of the settlement agreement states that the agreement is consistent with prior decisions based on the circumstances of the case.  The settlement agreement does not provide any citations to previous Commission decisions.   My research has not uncovered any Commission decisions involving similar circumstances. 


Paragraphs 23 and 24 of the settlement agreement address the tenth standard-other relevant factors.  The settlement states that whether the case is settled or litigated is of pivotal importance in this case.  The settlement agreement points out that the Commission encourages settlement.  In addition, the settlement addresses the issues set forth in the complaint and answer and avoids the time and expense of litigation, including hearings, briefs, exceptions and possible appeals.  


I agree that the fact that this case is settled is an additional factor to consider in determining the appropriate amount of the civil penalty that the Commission should impose.  The Commission’s policy statement at 52 Pa. Code §69.1201(b) states that the parties in settled cases will be afforded flexibility in reaching amicable resolutions to complaints as long as the settlement is in the public interest.  

Commission policy promotes settlements, 52 Pa. Code §5.231.  Settlements lessen the time and expense the parties must expend litigating a case and at the same time conserve precious administrative hearing resources.  
In this case, the parties have agreed to a civil penalty of $1,000.00.  This is less than the $10,000.00 amount BTS requested in its complaint.  However, Harrisburg has agreed to change the manner in which it collects and retains its driver’s log sheets.  Given Harrisburg’s conduct, the civil penalty is a reasonable compromise.  Based on a review of the standards set forth in 52 Pa. Code §69.1201(c), I conclude that a civil penalty in the amount of $1,000.00  is appropriate for the violations set forth in the BTS complaint.



I conclude that the settlement agreement is reasonable and in the public interest.  The civil penalty against Harrisburg will deter it from future violations, which is in the public interest.  Harrisburg has agreed to comply with the Public Utility Code and Commission regulations.  This is also in the public interest.  In addition, Harrisburg saves the costs in time and money it would otherwise incur litigating the case.  Consequently, I will approve and adopt the terms and conditions of the settlement agreement.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.


2.
The Commission has the power, and the duty, to enforce the requirements of the Public Utility Code.

3.
The settlement agreement submitted by BTS and Harrisburg is reasonable and in the public interest.



4.
The Commission should approve and adopt the terms and conditions of the settlement agreement.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the terms and conditions contained in the settlement agreement submitted by Harrisburg City Cabs, Inc. and the Pennsylvania Public Utility Commission’s Bureau of Transportation & Safety at Docket Number C‑2011-2213374 are approved and adopted.



2.
That Harrisburg City Cabs, Inc. shall pay a civil penalty of One Thousand Dollars ($1,000.00) for the violations of 66 Pa. C.S. §505 by failing to furnish documents in aid 
of an investigation, as provided for in the Public Utility Code, 66 Pa. C.S. §3301, by certified check or money order, within twenty (20) days after service of the Commission’s order, forwarded and made payable to:

Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg, PA 17105-3265



3.
That Harrisburg City Cabs, Inc. cease and desist from further violations of the Public Utility Code and the Public Utility Commission’s regulations.



4.
That the record at Docket No. C‑2011-2213374 shall be marked closed.

Date:  December 10, 2011 
____________________________________








David A. Salapa








Administrative Law Judge
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