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HISTORY OF THE PROCEEDINGS


On March 19, 2011, Danny Miller c/o First Realty Group (Mr. Miller or Complainant)
 filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  Essentially, the Complainant’s owner, Mr. Miller, alleged that there was no meter at his property, that the Respondent just installed a new meter in June 2010, but that the Respondent billed him well before June 2010.  He asked that the Commission investigate the Respondent’s practice. 



On April 12, 2011, the Respondent filed an answer and new matter to the complaint.  The Respondent stated that Mr. Miller has been a customer of record since April 20, 2007, and that he made only one payment, which was returned for insufficient funds.


A hearing on the complaint was scheduled for August 17, 2011.  On July 29, 2011, Mr. Miller filed a request for a continuance because he had a previously scheduled family vacation and other business commitments on the date of this hearing.  I granted the request.



On September 15, 2011, another hearing was held on the complaint.  At the hearing, the Complainant was represented by Thomas T. Niesen, Esquire, who presented the testimony of three witnesses and introduced no exhibit into the record.  The Respondent was represented by Tishekia Williams, Esquire, who presented the testimony of one witness and introduced four exhibits into the record.


The record was closed on September 15, 2011.
FINDINGS OF FACT
1. The Complainant’s business address is 2613 W. Girard Avenue, Philadelphia, Pennsylvania.  Its service was established on April 23, 2007 (N.T. 5, 24).   


2.
The Respondent is PECO Energy Company whose business address is 2301 Market Street, P.O. Box 8699, Philadelphia, PA.


3.
Before May 2010, a meter, No. 080499715, was installed at the Complainant’s business address.  An automatic reading device at the property sent signals to the Respondent’s system so that it billed the Complainant monthly.  This meter was removed without the Respondent’s knowledge (N.T. 25, 48; PECO Exhibits 1, 2 and 3).


4.
On May 13, 2010, a new meter, No. 107128606, was installed at the Complainant’s business address (N.T. 25, 48, 49; PECO Exhibits 1 and 3).  


5.
At the time of installing the new meter on May 13, 2010, the Respondent’s technician found that the old meter was removed and that the service was cut through, meaning that electricity was being used without a meter (N.T. 25, 26, 48; PECO Exhibits 2 and 3).  


6.
 On August 6, 2009, the Complainant issued a check of $9,438.74 to pay electric bills, which check was returned for insufficient funds (N.T. 28).     


7.
Between September 21, 2009 and June 15, 2011, the Respondent issued 11 notices to shut off the Complainant’s service for nonpayment (N.T. 31, 31; PECO Exhibit 4).   


8.
The amount on the termination notice is different from the amount on the actual bill because the termination procedure is based on the amount of delinquency, not the current amount of the bill (N.T. 30).


9.
By August 11, 2011, the Complainant owed the Respondent $17,094.78 (PECO Exhibit 1).       
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 580 A.2d 523, 529 (2005).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In this case, the Complainant has the burden of proving that it is more likely than not that the Respondent has wrongfully billed it.


The Complainant’s owner, Mr. Miller, testified that he was not responsible for the electric diversions at his business address because he did not do the diversions.  He did not touch electricity.  He was responsible only for the electricity used after the new meter, No. 107128606, was installed on May 13, 2010.  He actually had the business set up around this time.  


He testified that he bought the property as a speculation property, that the property was in a bad state of repair, and that it needed quite a bit of renovation before he could sell or rent it out.  The property had broken pipes, water in the basement, and a leaky roof.  And a lot of work had to be done with painting and plastering.


Some time in 2009, Mr. Miller remembered, the Respondent’s employees came to his office with a shut off notice and asked for a check, any kind of check, or they would shut off the electricity.  He wrote them a check, which was returned for insufficient funds.  He did this because, in Mr. Miller’s words, “they instructed me to do” (N.T. 6-9).


Counsel for the Complainant put on the stand two independent contractors working for Mr. Miller between 2007 and 2010.  They testified that they came to Mr. Miller’s property to do painting and plastering, to put up dry walls, and to deal with a lot of flooding in the basement.  They also testified that there was no electricity during the time they worked and that they did not see any meter at the property (N.T. 22-23).    


I do not believe that the contractors could do the painting and the plastering, put up the dry walls, and deal with flooding in the basement without electricity.  Nor do I believe that a Real Estate Insurance Broker could easily succumb to a threat of a public utility’s employees, if the threat actually existed, and signed a check without sufficient funds.   


The testimony above was of a general nature and contained only assertions.  No matter how honest and strong the assertions are, they cannot form a basis for a finding in the Complainant’s favor.  Mere bald assertions, personal opinions or perceptions do not constitute evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987).


The Respondent testified that before May 2010, a meter, No. 080499715, was installed at the Complainant’s business address, and that when a new meter, No. 10128606, was installed, the Respondent’s technician found the old meter was removed and the electricity was cut through, meaning that electricity was being used without a meter.  In response to the Complainant’s complaining about different amounts of the shut off notice and different amounts of the actual bill, all of which occurred in 2011 and not between 2007 and 2010, it also explained that the amount on the termination notice is different from the amount on the actual bill because the termination procedure is based on the amount of delinquency, not the current amount of the bill (N.T. 10-12).


From the discussion above, I conclude that the Complainant has not carried its burden of proof.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this complaint. 



2.
The Complainant has failed to carry its burden of proof.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Darryl Miller c/o First Realty Group against PECO Energy Company at Docket No. C-2011-2232244 is denied for his failure to carry his burden of proof.


2.
That the record at Docket No. C-2011-2232244 be marked closed.

Date:
        December 6, 2011      


____________________________________








Ky Van Nguyen








Administrative Law Judge
� 	The Complainant’s correct name is Darryl Miller c/o First Realty Group.


� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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