BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Charlvetta Fischer					:
							:
	v.						:			F-2011-2240662								:
Philadelphia Gas Works				:



INITIAL DECISION
[bookmark: _GoBack]

Before
Elizabeth H. Barnes
Administrative Law Judge


HISTORY OF THE PROCEEDING


On May 3, 2011, Charlvetta Fischer (Complainant) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (Respondent), at Docket No. F-2011-2240662.  The Complaint was a timely appeal of a decision by the Commission’s Bureau of Consumer Services (BCS) at Case Number 2802623, dated March 24, 2011, which found Complainant responsible for a balance of $1,140.33.  

On May 27, 2011, Respondent timely filed an Answer requesting the Commission affirm the BCS decision.  

By Telephone Hearing Notice dated October 14, 2011, an Initial Telephonic Hearing (Hearing) was scheduled for Wednesday, December 7, 2011, and the case was assigned to me. As is my customary practice, I issued a Prehearing Order dated October 18, 2011, in this case.  This Prehearing Order was mailed to the address on the complaint, 1537 W. Ingersoll St., Apt. 1, Philadelphia, PA 19121 and it was not returned. The Prehearing Order advised the parties with respect to Commission procedure, requests for continuances, and rules regarding providing required phone numbers for the hearing.  The Prehearing Order also reminded the parties of the date and time of the scheduled telephonic hearing.

In accordance with the terms of the Prehearing Order, under cover letter dated November 30, 2011, Respondent served proposed exhibits for possible use at the Hearing.  Copies of the exhibits were mailed to Complainant.

The Hearing convened at 10:00 a.m., as scheduled, on December 7, 2011.[footnoteRef:1]  Respondent’s attorney, Laureto A. Farinas, Esquire, was contacted by telephone.  Respondent was prepared to proceed with his witness, Susan Kelly.  An attempt to contact the Complainant at the telephone number appearing on the Complaint form was answered by a voice mail recording that did not identify the person with whom the number was associated.  ALJ Colwell made two attempts to contact Complainant by telephone.  Respondent stated that he had an old phone number for Complainant from a prior matter which he tried, but also failed in contacting Complainant.  Respondent’s counsel made a motion to dismiss the Complaint with prejudice on the record.  The record was closed at the conclusion of the Hearing on December 7, 2011.  A transcript of the hearing was prepared. [1:  	Because I had an acute case of laryngitis at the hearing, Administrative Law Judge Susan Colwell conducted the hearing by telephone in my presence.  It was disclosed to Mr. Farinas that although she was substituting for me during the hearing, I would be preparing the Initial Decision.  Mr. Farinas agreed on the record that the arrangement was satisfactory.] 


FINDINGS OF FACT

1.	By Telephone Hearing Notice dated October 14, 2011, an Initial Telephonic Hearing (Hearing) was scheduled for Wednesday, December 7, 2011, and the case was assigned to me.   

2.	I issued a Prehearing Order dated October 18, 2011, in this case.  

3.	This Prehearing Order was mailed to the 1537 W. Ingersoll St., Apt. 1, Philadelphia, PA 19121 address and it was not returned.
4.	The Initial Telephonic Hearing convened at 10:00 a.m., as scheduled, on December 7, 2011.

5.	Respondent appeared at the scheduled time through legal counsel and was prepared to proceed.

6.	When called, the Complainant’s telephone number reached a voice mail recording.  ALJ Colwell was unable to reach the Complainant by telephone despite two attempts.

7.	Respondent’s counsel also attempted to contact Complainant by an old telephone number he had, but he was unsuccessful.

8.	Complainant did not appear for the scheduled Initial Telephonic Hearing of which she had notice.

9.	Complainant was advised of the date and time of the scheduled Initial Telephonic Hearing by the Telephone Hearing Notice and Prehearing Order.

10.	Complainant was advised of the procedures for requesting a continuance of a scheduled hearing by the Prehearing Order.

11.	Complainant was advised, “You must be available when contacted by the presiding officer or your case will be dismissed.  If you will be at a telephone number that is different than the number on the hearing notice, you must notify me of that telephone number at least five (5) business days before the hearing.”  Prehearing Order dated October 18, 2011.

12.	Complainant neither settled nor withdrew her Complaint and she did not request or obtain a continuance prior to the scheduled Initial Telephonic Hearing of December 7, 2011.



DISCUSSION

As the proponent of a rule or order, Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S.A. § 332(a).  To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  By not appearing for the scheduled Initial Telephone Hearing, Complainant failed to bear her burden of proof.  Consequently, the Complaint must be dismissed.

Due to the waste of both the Commission’s and Respondent’s time, money and other resources occasioned by Complainant’s failure to appear at a hearing of which she had notice[footnoteRef:2], the dismissal will be with prejudice.  Martin W. Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892, Opinion and Order adopted October 26, 1995, entered December 26, 1995; Maurice Jones v. The Peoples Natural Gas Company d/b/a Dominion Peoples, Docket No. C‑20054885, Opinion and Order adopted January 12, 2006, entered February 14, 2006. [2:  	Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Auth. v. Allegheny City Board of Property Assessment Appeals and Review, 165 Pa.Cmwlth. 671, 645 A.2d 944 (1994), app. Denied, 539 Pa. 696, 653 A.2d 1234 (1994).  ] 


CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties to, and the subject matter of this proceeding.

2.	Pursuant to 66 Pa. C.S. § 332(a), the burden of proof in this proceeding is upon the Complainant. 

3.	To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of evidence.

4.	Notice properly mailed to a party’s last known address and not returned by the post office is presumed to have been received.

5.	By failing to appear at the scheduled Telephonic Hearing, Complainant has failed to satisfy her burden of proof.

6.	Failure by a complainant to appear for a scheduled hearing of which complainant had notice warrants dismissal of the complaint with prejudice.


ORDER

THEREFORE,

IT IS ORDERED:

1.	That the Complaint of Charlvetta Fischer against Philadelphia Gas Works at Docket No. F-2011-2240662 is hereby dismissed with prejudice.

2.	That the record at Docket No. F-2011-2240662 be marked closed.



Date:	December 19, 2011					____________________________
								Elizabeth Barnes
								Administrative Law Judge
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