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HISTORY OF THE PROCEEDING

On August 29, 2011, Michael J. Mitchell (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against UGI Utilities, Inc. (Respondent).  The allegations in the complaint are disorganized and difficult to understand.  The complaint alleges at paragraph 4B that the walls, ceilings and doors in the Complainant’s residence are yellow due to chemicals contained in the natural gas that the Respondent provided to the residence.  The complaint asserts that the Complainant has inhaled the chemicals contained in the natural gas.  The complaint requests that the Commission direct the Respondent to pay for the damage to his residence caused by the chemicals.  The complaint also requests that the Commission investigate what chemicals the Respondent is placing in the natural gas it is providing to the Complainant.
The Respondent filed an answer with new matter and preliminary objections on September 19, 2011.  The answer admitted that the Respondent provides utility service to the Complainant at the address set forth in the complaint.  The answer denied that the natural gas the Respondent provides to the Complainant’s residence caused the alleged yellow staining.  The answer asserted that the Complainant’s request for monetary damages is beyond the authority of the Commission to grant.
The new matter contended that the complaint failed to allege any violation of the Public Utility Code, Commission regulation or Commission order.  The new matter stated that the Commission lacked authority to award the Complainant monetary damages.  The answer and new matter requested that the Commission dismiss the Complainant’s complaint.  

The preliminary objections contended that the complaint fails to allege that the Respondent has violated any provision of the Public Utility Code or Commission regulations.  Therefore, according to the preliminary objections, the Commission lacks jurisdiction to award the monetary damages sought by the Complainant.  The preliminary objections request that the Commission dismiss the Complainant’s complaint.

By notice dated October 6, 2011, the Commission notified the parties that it had assigned the case to Administrative Law Judge (ALJ) Joel H. Cheskis as motion judge.  By order dated October 24, 2011, ALJ Cheskis granted the Respondent’s preliminary objections in part.  The order ruled that the Commission lacked the authority to award monetary damages and sustained the Respondent’s preliminary objections regarding any claim for monetary damages.  However, the order also determined that, viewing the complaint in the light most favorable to the Complainant, the complaint could be read as a complaint that the Respondent provided inadequate service.  The order directed that the matter be set for hearing to determine whether the Respondent had provided the Complainant with inadequate service.    
By notice dated October 31, 2011, the Commission scheduled this matter for an initial telephonic hearing on December 19, 2011 at 10:00 a.m. and assigned the case to me.  I issued a prehearing order on November 3, 2011, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.

On November 14, 2011, I received two letters from the Complainant dated November 7, 2011 and November 11, 2011.  These letters are disorganized and difficult to understand but the November 7, 2011 letter appears to be in response to ALJ Cheskis’ October 24, 2011 order granting, in part, the Respondent’s preliminary objections.  The November 11, 2011 letter states that the Complainant is “dropping” his complaint against the Respondent.  I shall treat the November 11, 2011 letter as a request for leave to withdraw a pleading in a contested proceeding filed pursuant to 52 Pa. Code §5.94.
There was no indication that either letter had been filed with the Secretary’s Bureau or served on counsel for the Respondent. On November 16, 2011, I served copies of the letters on counsel for the Respondent since the letters could be construed as ex parte communications prohibited by 66 Pa. C.S. §334(c) and filed copies of the letters with the Secretary’s Bureau. 
On November 29, 2011, I received three letters from the Complainant dated November 17, 2011, November 20, 2011 and November 21, 2011.  These letters are disorganized and difficult to understand but the November 21, 2011 letter reaffirms that the Complainant is “dropping” his complaint against the Respondent. 
There was no indication that these letters had been filed with the Secretary’s Bureau or served on counsel for the Respondent.  On November 30, 2011, I served copies of the letters on counsel for the Respondent since the letters could be construed as ex parte communications prohibited by 66 Pa. C.S. §334(c) and filed copies of the letters with the Secretary’s Bureau.




The withdrawal is ready for decision. As of the date of this decision no party has filed a response to the request for leave to withdraw.  The record closed on November 16, 2011, the date the November 11, 2011 letter was filed.  For the reasons set forth below, I will grant the request for leave to withdraw.

FINDINGS OF FACT
1.
On August 29, 2011, the Complainant filed a complaint against the Respondent.
2.
The Respondent filed an answer with new matter on September 19, 2011.  
3.
The Respondent filed preliminary objections on September 19, 2011.   
4.
By order dated October 24, 2011, ALJ Cheskis granted the Respondent’s preliminary objections, in part. 
5
On November 16, 2011, the Complainant’s November 11, 2011 letter requesting withdrawal of the complaint was filed with the Commission.     
DISCUSSION
The Commission’s Rules of Practice and Procedure at 52 Pa. Code §5.94 permit parties to withdraw pleadings in a contested proceeding.  The provision at 52 Pa. Code §5.94(a) allows withdrawal of pleadings by a petition for leave to withdraw the pleading.  The petition is granted only by permission of the presiding officer or the Commission.  The presiding officer or Commission must consider the petition, any objections thereto and the public interest in determining whether to permit withdrawal of the pleading.

The Complainant’s November 11, 2011 letter does not comply with 52 Pa. Code §5.94 in that it does not fulfill the general requirements of a petition set forth in 52 Pa. Code §5.41.  The regulation at 52 Pa. Code §1.2(a) provides that the presiding officer or the Commission may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  Since the Complainant’s November 11, 2011 letter did request permission to withdraw his complaint and a copy of the letter was served on the Respondent, the Respondent had notice of the request but did not file an answer to the request.  
I will ignore the procedural defects of the Complainant’s request and treat the November 11, 2011 letter as a petition for leave to withdraw filed pursuant to 52 Pa. Code §5.94 in order to secure a just, speedy and inexpensive determination of this proceeding pursuant to 52 Pa. Code §1.2(a).  This will not adversely affect the Respondent’s substantive rights, pursuant to 52 Pa. Code §1.2(c), since the Respondent has had notice of the issue and an opportunity to respond.



Turning first to the Complainant’s request to withdraw his August 29, 2011 complaint, the November 11, 2011 letter states that the Complainant recently found out that the Respondent is not responsible for any facilities past its meter outside the residence.  It appears that, based on this discovery, the Complainant wishes to withdraw his complaint.    




Turning next to any objections to the withdrawal of the August 29, 2011 complaint, the Respondent has not filed any response opposing the Complainant’s request to withdraw his complaint.  There are no other parties involved in this proceeding.  Therefore, there are no objections to the Complainant’s withdrawal.

Turning finally to the public interest, the allegations in the complaint are disorganized and difficult to understand.  It appears that the Complainant is concerned that an unnamed chemical that the Complainant alleges the Respondent is adding to its natural gas is causing damage to his residence and potentially, to his health.  The allegations in the Complainant’s complaint allege facts that could have a potential impact on other customers of the Respondent and therefore an impact on the public interest.   
However, the complaint does not state or imply that other customers living near the Complainant have experienced similar problems.  It appears that the problems alleged by the Complainant are limited to his residence.  Given the apparent limited scope of the problems alleged in the Complainant’s complaint, the complaint does not allege facts that would impact the public interest.  There can be no public interest adversely affected by granting its withdrawal. 
Having reviewed the request to withdraw, any objections to the request and the public interest, I conclude that the request to withdraw should be granted.  Granting the request to withdraw will terminate the litigation, saving the parties the costs in time and money they would otherwise incur litigating the case.  Granting the request to withdraw will not impact the public interest and will conserve administrative hearing resources.
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2.
The Commission’s Rules of Practice and Procedure at 52 Pa. Code §5.94 permit parties to withdraw pleadings in a contested proceeding by permission of the presiding officer or Commission.

3.
In determining whether to permit withdrawal of the pleading, the presiding officer or Commission must consider the petition, any objections thereto and the public interest.
ORDER
THEREFORE,

IT IS ORDERED:

1.
That the request for leave to withdraw the August 29, 2011, complaint of Michael J. Mitchell filed at Docket No. C-2011-2260123 on November 16, 2011, is granted.

2.
That the complaint of Michael J. Mitchell at Docket No. C-2011-2260123, filed August 29, 2011, is withdrawn.

3.
That the record at Docket No. C-2011-2260123 is marked closed.
4.
That the telephonic hearing scheduled on December 19, 2011 at 10:00 a.m. at Docket No. C-2011-2260123 is cancelled.

Date: 
December 7, 2011










David A. Salapa








Administrative Law Judge
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