BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Deborah L. Anderson					:
							:
	v.						:		C-2009-2136754
							:
PECO Energy Company				:



INITIAL DECISION


Before
Dennis J. Buckley
Administrative Law Judge


HISTORY OF THE PROCEEDING


		This decision grants a Motion to Dismiss made by PECO Energy Company (PECO or Respondent) at the hearing in this matter on October 11, 2011, and dismisses a Formal Complaint that Deborah L. Anderson (Complainant) filed with the Pennsylvania Public Utility Commission (Commission) on October 13, 2009.  The Complaint concerns arrears owed by the Complainant to PECO for utility service at 526 Fern Street, Yeadon, Pennsylvania, Complainant’s residence.  In sum, Complainant asserted that she does not owe $33,906 in arrears to PECO and demanded a payment arrangement at a level acceptable to the Complainant.[footnoteRef:1]  Complainant filed an Amended Complaint on October 17, 2009. [1: 		Complainant demands a payment plan “not greater than $100 per month for any past due charges.”  Complaint of October 13, 2009, at ¶ 5.
] 


		On November 9, 2009, PECO filed an Answer and New Matter to the Complaint.  Complainant did not respond to the New Matter, and PECO subsequently requested that the facts in the New Matter be deemed admitted pursuant to 52 Pa. Code § 5.63(b).  PECO Motion for Judgment on the Pleadings at ¶ 2, fn. 1.

		A hearing in this case was originally scheduled for April 19, 2010.  On April 9, 2010, counsel for the Complainant, David M. Still, Esq., contacted the presiding officer, Administrative Law Judge (ALJ) Charles E. Rainey, and requested a continuance of the original hearing set for April 19, 2010.  PECO did not object to the request, so the continuance was granted and the hearing was rescheduled to May 19, 2010.

		On May 19, 2010, counsel for the Complainant contacted PECO and told PECO that he would not appear at the hearing due to illness, but stated that he would contact the presiding officer to request a continuance.  There is no indication in the case file or in the records of the Commission to the effect that counsel for the Complainant ever contacted ALJ Rainey to request this continuance.

		Consequently, on May 19, 2010, a hearing in this matter was convened pursuant to prior notice at the Philadelphia Offices of the Commission.  Present at that hearing were Complainant and counsel for PECO.   Attorney Still, counsel for the Complainant, did not appear, though Complainant “relayed” a request for continuance from Attorney Still to ALJ Rainey.  PECO objected to any further continuance, and ALJ Rainey took the matter under advisement pending a ruling, whereupon PECO stated its intention to file a Motion for Judgment on the Pleadings.

		On May 21, 2010, PECO filed a Motion for Judgment on the Pleadings.  An Answer to the Motion for Judgment on the Pleadings should have been filed within twenty (20) days of the service of the Motion.  See 52 Pa. Code 5.61(a)(1).  No Answer to PECO’s Motion was filed.  

		On October 18, 2010, this matter was assigned to me for a review of the record and for the preparation of an Initial Decision.  On November 22, 2010, I issued an Initial Decision granting PECO’s Motion for Judgment on the Pleadings and dismissing the Complaint.

		On January 21, 2011, the Complainant, proceeding pro se, filed Exceptions to the Initial Decision.[footnoteRef:2]  However, the Exceptions did not include a Certificate of Service.  By letter dated January 25, 2011, the Secretary’s Bureau notified all Parties that the Complainant had timely filed Exceptions, but had failed to serve a copy of the Exceptions on the other party to the case.  The Secretary’s letter provided a copy of the Exceptions to all parties.  January 25, 2011 was deemed to be the filing date for the Exceptions in order to avoid prejudice to any party.  PECO did not file a Reply to the Exceptions.  [2:  	Although the Complainant filed Exceptions, herself, she stated therein that she was still represented in this proceeding by attorney Still.
] 


		At its public meeting on May 19, 2011, the Commission granted the Exceptions of the Complainant and remanded this case for further hearing with respect to bills issued after February, 2008.

		On June 27, 2011, a hearing notice was issued setting August 22, 2011 as the date for hearing in this matter.  Also on June 27, 2011, I issued an additional prehearing Order exhorting counsel to fully prepare for the hearing and expressing my reluctance to grant any further continuances.

		On July 18, 2011, an ex parte cure letter was directed to the parties as a result of an ex parte request from the Complainant to myself asking me to order PECO to restore the Complainant’s electric service which had been disconnected as a result of unpaid bills incurred prior to February, 2008.

		On August 22, 2011, a further hearing in this case convened at the Philadelphia, Pennsylvania, Office of the Commission.  That hearing was almost immediately continued on the verbal motion of counsel for the Complainant, to allow the Complainant an opportunity to review PECO’s proposed Exhibit 1, the Account Activity Statement relative to Complainant’s electricity and natural gas usage.  Counsel for PECO did not oppose that Motion.[footnoteRef:3]  At my insistence, counsel for both parties agreed upon a detailed litigation schedule in this case and a proposed range of dates for a hearing.  That schedule was subsequently formalized in yet another prehearing Order issued August 25, 2011. [3:  	Counsel for the Complainant had not received a copy of the proposed exhibit prior to the hearing.] 


		On August 25, 2011, a notice of hearing was issued setting October 11, 2011, as the date for the hearing in this case.

		On October 11, 2011, the hearing was convened at the Commission’s Philadelphia Office.  Counsel for the Complainant was present as was counsel for PECO and a PECO witness.  The Complainant was not present.  Counsel for the Complainant asked that the Complaint be withdrawn as his client purportedly no longer wished to prosecute this matter.  For reasons that will be explained, below, I declined to grant the requested withdrawal.  Counsel for the Complainant then declined to continue any presentation in the case.  At that point, PECO offered its Exhibits 1-3 which were accepted into evidence, Exhibit 1 being the Account Activity Statement, Exhibit 2 being a summary of Collection Exceptions-Medical Forms, and Exhibit 3 being a Collection History.  Counsel for the Complainant was afforded an opportunity to object to the exhibits but declined to take any position or even to offer argument with respect to the Complaint.  Counsel for PECO thereupon moved to dismiss the Complaint for failure to prosecute.  This decision grants the Motion to Dismiss and dismisses the Complaint with prejudice. 

FINDINGS OF FACT

		1.	Complainant is Deborah L. Anderson, who resides at 526 Fern Street, Yeadon, Pennsylvania 19050.

		2.	Respondent is PECO Energy Company.

		3.	On October 13, 2009, Deborah L. Anderson filed the present Complaint at Docket No. C-2009-2136754.  Complainant asserted that she does not owe $33,906 in arrears to PECO and demanded a payment arrangement at a level acceptable to the Complainant, no more than $100 per month.  Complainant filed an Amended Complaint on October 17, 2009.

		4.	On November 9, 2009, PECO filed an Answer and New Matter to the Complaint, denying the material allegations of the Complaint.

		5.	Complainant did not file an Answer to the New Matter.

		6.	On May 19, 2010, a hearing in this case convened in the Philadelphia office of the Commission before ALJ Charles E. Rainey after one continuance had previously been granted at the request of Complainant’s counsel, David M. Still, Esq.  PECO Energy Company and the Complainant were present for the May 19, 2010 hearing, but Complainant’s counsel was not present.  N.T. May 19, 2010 at 4-5.

		7.	No request for further continuance in this matter was filed with the ALJ by Complainant’s counsel.  Instead, Attorney Still instructed the Complainant to verbally request a continuance at hearing, which Complainant did.  PECO objected to that request.  N.T. May 19, 2010 at 5.

		8.	No testimony was presented at the hearing of May 19, 2010.  Subsequently, on May 21, 2010, PECO filed a Motion for Judgment on the Pleadings in this case.  By Order entered May 20, 2011, the Initial Decision of November 22, 2010 granting that Motion was reversed by the Commission and this case was remanded for further proceedings.

		9.	On August 22, 2011, a further hearing in this case convened at the Philadelphia, Pennsylvania, Office of the Commission.  That hearing was continued on the verbal motion of counsel for the Complainant.

		10.	On October 11, 2011, a hearing was convened at the Commission’s Philadelphia Office.  Counsel for the Complainant was present as was counsel for PECO and a PECO witness.  The Complainant was not present, and counsel for the Complainant effectively declined to participate in the prosecution of the Complaint.

		11.	The Complainant has failed to prosecute her Complaint.
DISCUSSION

		Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the parties are afforded notice and the opportunity to appear and be heard.  Id.

		In this Formal Complaint proceeding, Complainant challenged the amount of arrears on her bill and requested a payment agreement.  As the party seeking affirmative relief from the Commission, the burden of proof rests on the Complainant.  66 Pa.C.S. § 332(a).  "Burden of proof" means a duty to establish one's case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission. 66 Pa. C.S. § 701.

		This case has now been going on for over two years.  The Complainant has had every opportunity to be heard in this matter, to no avail.  Once timely notice of a hearing and the opportunity to be heard has been provided, it is then the responsibility of the parties to be present at and to participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993). 

		At the hearing on October 11, 2011, the Complainant did not appear.  Her counsel, Mr. Still, did appear, and the following exchange took place on the record:

JUDGE BUCKLEY:  Do we have any preliminary matters to discuss before we proceed further?

MR. STILL:  Yes, your Honor.  I received a phone call from my client through another person last night about 8:30 indicating she was ill, but she did not wish to continue with this proceeding.

JUDGE BUCKLEY:  May I ask who the other person was?

MR. STILL:  I have a telephone number, but they would not give me an address—their name rather.

JUDGE BUCKLEY:  Oh.

MR. STILL:  I have attempted to trace it and do those types of things, but I’m still waiting for the report.

JUDGE BUCKLEY:  So does your client wish to withdraw the complaint with prejudice?

MR. STILL:  There was no indication one way or the other.

*	*	*

JUDGE BUCKLEY:  	Yeah, counsel, here’s my problem.  We have this intervening third party who is unknown . . .

MR. STILL:  Right.

JUDGE BUCKLEY:   . . . who called you.  And that’s just not legally sufficient for me to say, “All right, fine, we’re going to go ahead and withdraw the proceeding.”  So I . . . if it’s your . . . can you call your client?

MR. STILL:  I can certainly do that.  And I have the number that I got last night.

JUDGE BUCKLEY:  Well, I think you really have to talk to your client here and find out if she wants to withdraw the proceeding.

N.T. at 3-5.

		Attorney Still was not able to contact his client, despite being afforded a reasonable opportunity to do so, but he continued to maintain that the word of an unidentified third party was sufficient to allow him to request withdrawal of the Complaint.  N.T. at 6-7.  Although accepted by Complainant’s counsel, I would never accept the word of an unidentified third party as a basis for 
the withdrawal of a Complaint.  Further, the failure of the Complainant to work with her counsel, or to apprise the court of her availability, constitutes a failure to prosecute the Complaint, though it is consistent with the established pattern of behavior by the Complainant in this case.  

		The Complainant has failed to prosecute her Complaint.  I also note that since the hearing of October 11, 2011, no further communication has been received from the Complainant or her counsel in this matter.  The Motion to Dismiss the Complaint with prejudice made by PECO Energy Company is granted, and the Formal Complaint filed by Deborah L. Anderson against PECO Energy Company on October 13, 2009, as amended on October 17, 2009, at Docket No. 
C-2009-2136754 is dismissed with prejudice in its entirety.

CONCLUSIONS OF LAW

[bookmark: _GoBack]		1.	The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. § 701; 52 Pa. Code § 5.102(d)(1) .

		2.	The due process rights of Complainant have been fully protected in this proceeding.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993); and 52 Pa. Code § 5.245(a).

		3.	Any further hearing in this matter is not necessary in the public interest and would be a waste of Commission resources.  66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d).

		4.	Pursuant to 52 Pa. Code § 5.431(a), the record in this matter is closed.





ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Motion to Dismiss the Complaint of Deborah L. Anderson originally filed on October 13, 2009, and amended on October 17, 2009, at Docket No. C-2009-2136754, made by PECO Energy Company on October 11, 2011, is granted.

		2.	That the Complaint of Deborah L. Anderson filed against PECO Energy Company on October 13, 2009, and as amended on October 17, 2009, at Docket No. C-2009-2136754 is hereby dismissed with prejudice, and the record is marked closed.


Date:  December 5, 2011				__________________________________
							Dennis J. Buckley
							Administrative Law Judge
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