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HISTORY OF THE PROCEEDING



On September 20, 2010, Stanley L. Elliott (Complainant) filed a formal Complaint against PECO Energy Company (PECO or Respondent or Company) alleging that Complainant agreed to be responsible for the electric bill at his uncle’s address when he moved in, but the landlord told him that since he was not on the lease, he could not be named on the account.  He called PECO, and an employee told him that he could do that for $95.  He agreed to it and then told her to cancel it when the month was out.  He received a bill with zero balance but now there is an outstanding amount.  He did not agree to the arrearage.  As his remedy, he asks that the Commission find out who had the bill turned on in his name and make that person responsible for it.


On October 21, 2010, PECO filed its Answer stating that on October 8, 2008, the electric service at the subject address was terminated for lack of payment.  On October 14, 2008, Complainant requested that the service be turned on and agreed to be responsible for the bill.  The Company alleges that Complainant admitted that he had lived at the address prior to that time and had benefitted from the service.  PECO records indicate that he agreed to be responsible for the balance and was added to the account as the primary ratepayer.  


On April 21, 2009, the service was terminated for the past due amount of $1,524.77, and no request was made to restore service.  The account was finalized on May 22, 2009, and a final bill was issued in the amount of $1,653.05, due by June 17, 2009.  No payment has been received, and the full amount is CAP arrears.



A telephone hearing notice was issued on September 12, 2011 setting the hearing for Monday, October 17, 2011 at 10:00 am.  My prehearing order was issued on September 13, 2011.  


The evidentiary hearing was held as scheduled, with PECO represented by Tishekia Williams, Esq., who presented one witness and three exhibits.  Complainant appeared on his own behalf.  The hearing generated a transcript of 62 pages.  A second transcript was prepared when it was discovered that the first transcript did not contain a transcription of the taped telephone call played at the hearing. The second transcript contains 71 pages.  



The record was held open for the acquisition and submission of information regarding the LIHEAP payment made to the account in question. The Company submitted a letter dated November 4, 2011, regarding the LIHEAP payment in question. No further information nor a response was received, and the record closed on November 24, 2011.



The matter is ripe for disposition.

FINDINGS OF FACT


1.
Complainant is Stanley L. Elliott, 5812 N. 2nd Street, Apartment 2B, Philadelphia PA 19120.



2.
Respondent is PECO Energy Company, a jurisdictional public utility providing residential electric distribution service in the Commonwealth of Pennsylvania.  



3.
Electric service was extended to Complainant's uncle, Jasper Bryant, at at 6028 Kingsessing Avenue, second floor (subject address), beginning February 2003.  


4.
 PECO terminated electric service to the subject address on October 14, 2008 for nonpayment, with an outstanding balance of $1,008.09.



5.
On October 14, 2008, Complainant contacted PECO to inquire whether service could be provided at his uncle's residence but in Complainant's name.  



6.
During the telephone call, Complainant stated that he was moving in with his uncle on that day, and during the same call, stated that he was living there.  Tr. 22, 24-25.


7.
The PECO representative deflected Complainant's questions regarding the amount of the arrearage without answering them, obtained Complainant's information and placed the bill in his name.  Tr. 26-30.


8.
The PECO representative transferred Complainant to the Credit Department for the purpose of telling him how much he had to pay in order to restore service to the address.  Tr. 30-31.


9.
Complainant provided neither his identification nor the necessary payment to restore service to the address.  Tr. 36, 38, 44.


10.
On October 22, 2008, Jasper Bryant provided PECO with a medical certification that required PECO to restore service to the address.  Tr. 45.



11.
Service was off at the subject address from the date of termination until October 22, 2008.  Tr. 46; PECO Ex. 1. 



12.
PECO restored service and billed the account to Complainant at the service address.  



13.
On December 4, 2008, PECO received a LIHEAP grant which had been applied for by Jasper Bryant.  No other payments were made for the account from May 2008 until it was charged off on August 31, 2009.



14.
On January 29, 2010, Complainant sought to initiate service at a separate address, and PECO transferred the balance from the prior account to his present account.  His balance, which began with the transferred $1,713.46, grew to $2,469.44 by September 2011.  




15.
Charles Thomas, regulatory assessor for PECO, appeared and testified on behalf of Respondent.  Tr. 14.


16.
PECO Exhibit 1 is an account statement for the subject residence showing billings from May 20, 2008 until the transfer of monies on February 16, 2010.  Tr. 16.



17.
PECO Exhibit 1 also contains the account statement for Complainant's account at 5812 North 2nd Street.  Tr. 17.


18.
PECO transferred responsibility for the account at 6028 Kingsessing, second floor, to Complainant on October 14, 2008.  Tr. 17.



19.
The amount transferred from Jasper Bryant to Complainant was $1,008.09, which represents a CAP arrearage.  Tr. 18.



20.
The arrearage at the time that the account was closed on January 29, 2010 was $1,713.46.  Tr. 19.



21.
The $1,713.46 was transferred to Complainant's account.  Tr. 20.



22.
As of October 3, 2011, the arrearage was $2,413.43.  Tr. 20.



23.
When a customer calls PECO, the customer is advised that the call may be recorded.  Tr. 20.  



24.
PECO Exhibit 2 is a recording of the telephone call between Complainant and a PECO representative who identified herself as Angela from October 14, 2010.  Tr. 21.



25.
PECO has no record of Complainant cancelling his agreement to have the account transferred to his name.  Tr. 22, 39.



26.
PECO Exhibit 3 is the informal decision of the Bureau of Consumer Services (BCS) at case no. 26651, issued August 26, 2010 for a balance of $1,912.51.  Tr. 23.



27.
The final CAP arrearage was $1,063.05, and the final CAP billing was $1,713.46.  The latter amount included late payment fees assessed on June 23, 2009, June 24, 2009, July 24, 2009, and August 24, 2009.  Tr. 39-40.  



28.
Jasper Bryant was on the CAP program and the account was not up for recertification when it was transferred to Complainant, and PECO applied the CAP rates to the account even after placing it in Complainant's name.  Tr. 40.

DISCUSSION
The Complainant carries the burden of showing that the utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth.1990), alloc. den., 529 A.2d 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth.1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth.1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth.1984).



The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701. 



Complainant avers that the electric service at his present residence, 5812 N. 2nd St., Apt. B was established in Complainant’s name on February 14, 2010 at his request.  However, PECO transferred the balance of $1,713.46, to his account on February 16, 2010, and Complainant challenges this transfer.  This amount represents the balance due from the account which had existed in Complainant's name at 6028 Kingsessing, second floor, which was his uncle's address.  


The facts are as follows:


In February 2003, electric service was extended to Complainant's uncle, Jasper Bryant, at 6028 Kingsessing Avenue, second floor.  



On October 14, 2008, PECO terminated electric service for nonpayment, with an outstanding balance of $1,008.09.



On October 14, 2008, Complainant contacted PECO to inquire whether service could be provided at his uncle's residence in Complainant's name.  He started by asking about new service as a first-time customer of PECO.  At the beginning of the telephone call, Complainant stated that he was moving in with his uncle on that day, and during the same call, stated that he had been living there already.  After ascertaining that Complainant was not on the lease for the apartment, which was required to qualify for new service, the PECO representative obtained Complainant's agreement to be responsible for the existing bill, took his social security number and telephone number, and placed the existing account in his name.  She apparently transferred him to the Credit Department for the purpose of telling him how much he had to pay in order to restore service to the address.  


Complainant did not provide his identification nor did he provide the necessary payment to restore service to the address.  Service was not restored at that time.


On October 22, 2008, Jasper Bryant provided PECO with a medical certification that required PECO to restore service to the address.  PECO restored service and billed the account to Complainant at the service address. PECO billed the account at CAP rates but had placed the account in the name of the Complainant.  Complainant had not applied for CAP rates.     



On December 4, 2008, PECO received a LIHEAP grant which had been applied for by Jasper Bryant.  No other payments were made for the account from May 2008 until it was charged off on August 31, 2009.  However, PECO testified that the usage was billed at the CAP rates because Jasper Bryant had been on CAP and the recertification period had not run.  


On January 29, 2010, Complainant sought to initiate service at a separate address, and PECO transferred the balance from the prior account to his present account.  His balance, which began with the transferred $1,713.46, grew to $2,469.44 by September 2011.  Complainant protested repeatedly during the hearing that he pays his own bills but should not have to pay his uncle's.  According to PECO's records, he paid only $247.00 in five payments from May 18, 2010 to the time of the hearing.  His usage and fees during that time added up to $921.10.  This, in addition to his conflicting information regarding whether he lived at the subject address prior to the October 14, 2010 telephone call to PECO, or for any length of time afterwards, contributed to his lack of credibility as a witness.  


The bill for 6028 Kingsessing, second floor, was in Complainant's name from May 2008 to February 2010, but he did not contest it until he attempted to initiate service at his present address.  Tr. 32.  



According to PECO, the change of the name on the account and the restoration of service were two separate transactions.  The agreement of Complainant to have the account transferred to his name took effect whether or not he provided the deposit necessary to restore the service to the residence.  Tr. 41.  PECO placed the account in Complainant's name after he agreed to have the account and the balance placed in his name.  PECO received a medical certification from Jasper Bryant, and restored the service to the apartment and charged the CAP rates that Jasper Bryant had qualified for, without requiring Complainant to apply.



Complainant provided conflicting information.  On the telephone call to PECO, he told the representative that he had not lived with his uncle, and then he told her that he had lived there.  During the hearing, he stated that he had not lived with his uncle because he was not going to move into a residence without lights.  


PECO's argument is as follows:  

He (Complainant) called up and requested new service effective that day.  We asked him to validate and verify his contract with two forms of identification, one with a photo, one at least for the promise saying that he was responsible as of that day.  He then admitted to our representative that he had been living there; he accepted verbal responsibility for the outstanding account balance and the account history, and was made primary account holder. 

Tr. 47-48.



However, Complainant was directed to fax or bring in his identification, and he did not do so.  PECO states that this requirement was to establish new service going forward.  Tr. 47-48.  As Complainant did not take these steps and did not pay whatever deposit was required, the service was not restored to 6028 Kingsessing, second floor, on that day.  It was restored on October 22, 2010, after Jasper Bryant submitted a medical certification to PECO and not due to any action on the part of the Complainant.  The restored service was billed to Complainant's name and the bills were sent to 6028 Kingsessing, second floor, which is consistent with the directions given to PECO on October 14, 2010.  


Apparently, the criteria for providing service after a termination for failure to make payments differs depending on whether the transaction is a transfer of an existing account or an establishment of a new account.  For the transfer of an existing account, sharing the residence and benefitting from the service is sufficient, although it appeared that the agreement of the applicant was also required.  Restoration of service would entail the payment of some sort where there is an unpaid balance.  



For establishing a new account, the applicant must be on the lease or deed and must provide two forms of identification, including a Social Security card.  No portion of the existing arrearage would be expected to be paid by the applicant for new service.  


These distinctions were not articulated to the Complainant, although he understood that he would not be eligible for a new account unless his name appeared on the lease to his uncle's residence.  It was at that point in his conversation with the PECO representative that he agreed to the transfer of the existing account.  



What he did not do was make the payment necessary to restore service.  This final step in the process was not taken, and service was not restored at that time.  When service was restored eight days later, it was due to a medical certificate issued to his uncle.  This would not, in and of itself, be definitive because the medical certificate does not have to be issued to the person in whose name is on the account, merely to a resident at the address.  52 Pa. Code 
§ 56.111.  However, PECO continued to bill at the CAP rate, and CAP rates are specific to the ratepayer. See PECO Tariff Electric PA PUC No. 4, CAP Rider ("Customers must apply for the rates contained in this rider and must demonstrate annual household gross income . . .").  This leads to the conclusion that PECO had Complainant's name on the bill but believed that the ratepayer was his uncle, who was the certified CAP customer. In addition, a LIHEAP grant was applied to the account, and it had been applied for and granted to Complainant's uncle.  


Accordingly, the Complainant has sustained his burden of proving that the arrearage from 6028 Kingsessing Avenue, second floor, was not his responsibility.  PECO is directed to remove the amount transferred, as well as late fees, from Complainant's bill.  
CONCLUSIONS OF LAW

1.
The Complainant carries the burden of showing that the utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  

2.
The burden of proof must be sustained by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth.1990), alloc. den., 529 A.2d 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth.1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth.1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth.1984).



4.
The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  



5.
Medical certification does not have to be issued to the person in whose name is on the account, merely to a resident at the address.  52 Pa. Code § 56.111.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Stanley L. Elliott against PECO Energy Company at Docket No. F-2010-2202059 is sustained.



2.
That PECO Energy Company is directed to remove the amount transferred from the service account for 6028 Kingsessing Avenue, second floor, to the account of Stanley L. Elliott at 5812 N. 2nd St., Apartment B including any late fees.



3.
That the Secretary mark this docket closed.

Dated:
December 13, 2011




_____________________________









Susan D. Colwell









Administrative Law Judge 
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