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HISTORY OF THE PROCEEDING



On September 29, 2011, Victor Nixon (Mr. Nixon or complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against West Penn Power Company (West Penn or respondent), stating in full:  “That West Penn has been complicit and had continued to allow, since October 2009, power transmission lines that they own and operate to emit pulsed modulated electromagnetic microwave radiation at levels which exceed FCC regulated and mandated thresholds and limits.”  As relief, he requested that:

  (1)  West Penn Power, their affiliates and business associates must cease all operations and remove all equipment that are/is causing electromagnetic microwave radiation to be emitted from their power transmission lines such that all pulsed modulated electromagnetic microwave radiation emissions cease.
  (2)  That the PA PUC conducts a population damage survey throughout Pennsylvania, compensating those individuals damaged by West Penn Power et al operations at a monetary level yet to be determined by the PA PUC.
  (3)  That PA PUC advises all other states’ PUC’s [sic] of this FCC regulatory abuse such that they may take steps to rectify said problems themselves.
  (4)  West Penn Power pays me compensatory and restoration damages at the minimum level of $10,000,000 (ten million dollars).


On October 24, 2011, respondent West Penn filed an Answer which denied the material assertions of the Complaint, and noted that the “alleged noises complained of by the Complainant have been thoroughly investigated by West Penn and West Penn has found the Complaint to be without merit.  By way of further answer, West Penn incorporates by reference its Answer filed March 23, 2011, at Docket C-2011-2228810.”



Also on October 24, 2011, West Penn separately filed Preliminary Objections asserting that the Complaint should be dismissed based on lack of subject-matter jurisdiction and/or the application of both res judicata and collateral estoppel.  The Preliminary Objections were endorsed with a notice to plead.   


By Motion Judge Assignment Notice dated November 15, 2011, I was assigned to this proceeding.
Complainant’s answer to the Preliminary Objections was due not later than November 7, 2011.  52 Pa.Code §§ 5.101(f)(1), 1.12(a), 1.56(a)(1) and (b).  According to the Commission’s electronic docketing system, complainant did not file an answer to the Preliminary Objections. 

West Penn’s Preliminary Objections are procedurally ready to be ruled upon.  As discussed in more detail below, the objections will be sustained and the Complaint dismissed.

FINDINGS OF FACT

1.
The complainant in this proceeding is Victor Nixon, whose address is listed in the Complaint as 811 Painters Drive, Pittsburgh, PA 15228.
2.
The respondent in this proceeding is West Penn Power Company.

3.
The gravamen of the Complaint filed on September 29, 2011, at Docket No. C-2011-2266144 is that a transmission line owned and operated by respondent allegedly emits “pulsed modulated electromagnetic microwave radiation at levels which exceed FCC [Federal Communication Commission] regulated and mandated thresholds and limits.”
4.
Among the claims for relief at Docket No. C-2011-2266144 are damages, $10 million for complainant and unspecified amounts for “individuals damaged by West Penn Power et al.”

5.
Complainant on March 2, 2011, filed a formal Complaint against West Penn at Docket No. C-2011-2228810, claiming that the transmission line owned and operated by West Penn emitted a low-frequency noise in violation of Section 1501 of the Public Utility Code, 66 Pa.C.S.A. § 1501.  The Complaint also alleged that there was a “major problem” with Allegheny Power’s transmission lines in western Pennsylvania, and offered his services, at a cost to be determined, as a consulting engineer.
6.
After a hearing that included the presentation of expert testimony by West Penn, Administrative Law Judge Mark A. Hoyer denied the Complaint for complainant’s failure to sustain his burden of proof in an Initial Decision dated August 8, 2011.  No exceptions were filed to the Initial Decision.
7.
The Initial Decision at Docket No. C-2011-2228810 became final by Commission Final Order entered September 30, 2011.
8.
The Commission’s Final Order at Docket No. C-2011-2228810 has not been set aside, nullified or modified on judicial review.
DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  Pa. Code §§ 5.101(a)(1)-(6).  Commission regulations provide at 52 Pa. Code § 5.101(a):

§ 5.101.  Preliminary objections.
   (a)
Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading, except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.


(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.


(3)
Insufficient specificity of a pleading.


(4)
Legal insufficiency of a pleading.


(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.


(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.

In deciding preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the petitioners, recovery or relief is possible.  Dept. of Auditor General v. SERS, 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).  All of the non-moving party’s averments in a complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Bd., 690 A.2d 1312 (Pa. Cmwlth. 1997).
Therefore, preliminary objections can be granted only if recovery or relief is not possible after all the averments in a complaint are viewed as true for purposes of deciding the preliminary objection, using only those facts specifically admitted.

Applying those standards in the light most favorable to complainant, it is clear that the instant Complaint must be dismissed.

On its face, the Complaint is clear that what is being alleged is a violation of an unidentified regulation of the Federal Communications Commission; the Complaint therefore is legally insufficient.  In order to be legally sufficient, a complaint must set forth an “act or thing done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or regulation or order of the Commission.”  66 Pa.C.S.A. § 701.  No allegation is made in the Complaint that West Penn is violating any statute, regulation or order which the Commission has jurisdiction to administer.
  Obviously, the Commission has no jurisdiction to administer regulations promulgated by another agency.
As in every case coming before this forum, the Commission must possess jurisdiction over the parties and the subject matter of this dispute.  As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code.  66 Pa.C.S.A. §§ 101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977); Allegheny County Port Auth. v. Pa. Pub. Util. Comm’n., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 390 A.2d 233 (Pa.Super. 1978); Pa. Dept. of Highways v. Pa. Pub. Util. Comm’n., 182 A.2d 267 (Pa.Super. 1962); and City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa.Cmwlth. 1978).  The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. Pub. Util. Comm’n, 43 A.2d 348 (Pa.Super. 1945).  

Since the Complaint alleges no violation of the Public Utility Code, or any rule, order or regulation which the Commission has jurisdiction to administer, it must be dismissed pursuant to both 52 Pa. Code § 5.101(a)(1) (lack of subject-matter jurisdiction) and §5.101(a)(4) (legal insufficiency).
Nor can the Complaint be addressed as an alleged violation of 66 Pa.C.S.A. §1501, as that issue was resolved in the prior proceeding at Docket No. C-2011-2228810 and therefore is barred by application of both res judicata (claim preclusion) and collateral estoppel (issue preclusion).  The issue of whether West Penn’s operation of the transmission line violates the Public Utility Code was comprehensively addressed in the prior proceeding at Docket No. C-2011-2228810, and the Commission’s Final Order there was not set aside, nullified or modified on judicial review.
The doctrine of res judicata reflects the refusal of law to tolerate the relitigation of a matter decided by a court of competent jurisdiction.  A final valid judgment bars any future suit between the same parties on the same cause of action.  For the doctrine to prevail, four conditions must be met:  (1) identity of issues; (2) identity of causes of action; (3) identity of persons and parties to the action; and (4) identity of the quality and capacity of the parties suing or being sued.  Day v. Volkswagenwerk Aktienqesellschaft, 318 Pa. Super. 255, 474 A.2d 1313, 1316, 1317 (1983).  Matters which were actually litigated (as well as matters which could have been litigated) in prior actions will not be allowed to be relitigated in a subsequent case. 
Similar to the doctrine of res judicata is the doctrine of collateral estoppel; however, it is a broader concept.  Collateral estoppel operates to prevent a question of law or an issue of fact that has been once litigated and adjudicated finally in a court of competent jurisdiction from being relitigated in a subsequent suit.  Issue preclusion does not require identity of parties, but does require that:  (1) the issue decided in the prior adjudication is identical with the one presented in the later action, (2) there was a final judgment on the merits, (3) the party against whom the plea is asserted was a party or in privity with a party to the prior adjudication, and (4) the party against whom the pleas is asserted had had a full and fair opportunity to litigate the issue in question in the prior action.  Day, 464 A.2d at 1318, 1319.  Collateral estoppel is a doctrine of issue preclusion that seeks to prevent the relitigation of a finally litigated issue in a subsequent proceeding.  Baker v. Pa. Human Relations Comm., 75 Pa. Commw. 296, 307, 462 A.2d 881 (1983). 

As explained in West Penn’s Preliminary Objections, it is clear that complainant is attempting to collaterally attack the Commission’s finding in the prior proceeding at Docket No. C-2011-2228810 that West Penn’s operation of the subject transmission line does not violate the Public Utility Code.  This cannot be permitted.  

This issue of whether West Penn’s operation of the transmission line violates the Public Utility Code was addressed and resolved by a Commission order that has not been set aside, nullified or modified on judicial review.  Comparing the two actions, there is identity of issues, cause of action, and parties.  There was a final decision on the merits, and complainant had a full and fair opportunity to litigate the issue in question.  

After a full and complete hearing, including the submission of expert testimony, the Commission (through Administrative Law Judge Hoyer) found that “Mr. Nixon did not prove [that] West Penn failed to provide reasonable, adequate and safe service and facilities pursuant to 66 P.S. 1501.”  Complainant could have filed exceptions to Administrative Law Judge Hoyer’s Initial Decision, but he did not.  

West Penn in its Preliminary Objections at 7 stated, “The requirements of both res judicata and collateral estoppel are met in this instance.  The same complainant is raising the same issue against the same respondent as in a previous complaint that was resolved in a Final Order of the Commission after a full hearing.  The complainant had a full and fair opportunity to litigate all issues stated in his 12-page Complaint in the prior litigation.”  I agree.
The Commission has already addressed the issue of whether West Penn’s operation of the transmission line violates the Public Utility Code, and that issue cannot be raised by this complainant again.  Section 316 of the Public Utility Code, 66 Pa.C.S.A. § 316, provides that, “Whenever the commission shall make any rule, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.”  This section further prevents collateral attacks upon Commission orders.
The present Complaint, even if it had raised legally sufficient issues for the Commission to address, is a collateral attack on a Commission order that has not been set aside, annulled or modified on judicial review, and therefore the Preliminary Objections raised by West Penn should be sustained and the Complaint dismissed with prejudice.

Section 703 of the Public Utility Code, 66 Pa.C.S. § 703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also, 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Pub. Util. Comm’n, 817 A.2d 593 (Pa. Commw. Ct. 2003), petition for allowance of appeal denied, 836 A.2d 123 (Pa. 2003).  The public interest does not require a hearing in this case.  As there is no relief which can be granted by the Commission for an alleged violation of an FCC regulation, as the Commission lacks jurisdiction to award damages and as the Complaint is barred by the application of both res judicata and collateral estoppel, a hearing would be a fruitless exercise and therefore is not necessary or in the public interest.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to this proceeding.

2.
The Commission lacks jurisdiction over the subject-matter of this case.

3.
The Commission must act within, and cannot exceed, its jurisdiction.

4.
In order for a complaint to be legally sufficient, it must set forth an “act or thing done or about to be done or omitted to be done by the respondent in violation or claimed violation, of a statute which the Commission has jurisdiction to administer, or regulation or order of the Commission.”  66 Pa.C.S.A. § 701.

5.
Without a legally sufficient pleading, the Commission should dismiss the Complaint without hearing because further litigation would serve no legitimate purpose.
6.
The gravamen of the Complaint at Docket No. C-2011-2266144 cannot be interpreted as a claimed violation of 66 Pa.C.S.A. § 1501, as the Commission has already determined that respondent’s operation of the transmission line does not violate 66 Pa.C.S.A. § 1501 by Final Order entered September 30, 2011 at Docket No. C-2011-2228810, and therefore the present Complaint is barred by res judicata and collateral estoppel.
7.
The Complaint at Docket No. C-2011-2266144 fails to state a claim upon which relief can be granted.

8.
It is just, reasonable and in the public interest that the Complaint at Docket No. C-2011-2266144 be dismissed with prejudice.

9.
The Commission may dismiss a complaint without hearing if a hearing is not necessary or in the public interest.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Preliminary Objections filed at Docket No. C-2011-2266144 by West Penn Power Company are sustained; 

2.
That the Complaint filed by Victor Nixon against West Penn Power Company at Docket No C-2011-2266144 is dismissed with prejudice; and

3.
That the record in this proceeding be marked closed.

	Date:
	  December 13, 2011  
	
	

	
	
	
	Marlane R. Chestnut

Administrative Law Judge


� 	As explained in more detail below, the Complaint cannot be addressed as an alleged violation of 66 Pa.C.S.A. §1501, which requires that “every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities . . .” as that issue was resolved in the prior proceeding at Docket No. C-2011-2228810.  


� 	Although not raised by West Penn in either its Answer or its Preliminary Objections, it should be noted that the Commission is without jurisdiction to award the damages requested in the Complaint.  Behrend v. Bell Tel. Co., 242 Pa Super. 47, 363 A.2d 1152 (1976).  
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