BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Rameses Lee
:


:

v.
:
F-2010-2176674


:

Philadelphia Gas Works
:
INITIAL DECISION

Before

Christopher P. Pell

Administrative Law Judge

HISTORY OF THE PROCEEDING
On May 11, 2010, Rameses Lee (complainant) filed a Formal Complaint (Complaint) against Philadelphia Gas Works (PGW or respondent) with the Pennsylvania Public Utility Commission (Commission) alleging that there were incorrect charges on his bill.  The complainant alleged that from December 2007 through April 2008 he did not heat his apartment, and that his “bill of $1800.00 is not right.”  As relief, the complainant requested that PGW pay his bill.
On June 7, 2010, respondent filed an answer denying the material averments of the Complaint.  In its answer, respondent denied that there are incorrect charges on the complainant’s gas bill.  Respondent stated that on April 8, 2008, PGW issued a bill to the complainant in the amount of $1,228.73 for usage from October 19, 2007 through March 12, 2008; that as of May 13, 2010 the complainant’s total account balance amounted to $2,512.68; that the service address is equipped with an automatic meter reading device; and that the complainant’s bills were based on actual usage.
By Hearing Notice dated February 23, 2011, a hearing was scheduled for Tuesday, March 29, 2011, at 1:30 p.m. and the matter was assigned to me.  

I issued a Prehearing Order on February 23, 2011.  The Prehearing Order directed the parties to comply with various procedural requirements.

On or about March 16, 2011, the postal service returned my February 23, 2011, Prehearing Order marked as “Return to Sender, Not Deliverable as Addressed, Unable to Forward.”  Similarly, the postal service returned the February 23, 2011, Hearing Notice to the Office of Administrative Law Judge (OALJ) Scheduling Unit in Harrisburg for the same reason.  It was subsequently discovered that both the Hearing Notice and the Prehearing Order were issued to an incorrect address.  
By Hearing Reschedule Notice dated May 24, 2011, the hearing was rescheduled for Tuesday, July 5, 2011, at 10:00 a.m.  



The hearing convened as scheduled on July 5, 2011.  The complainant appeared pro se and testified.  Respondent appeared and was represented by Laureto Farinas, Esquire, who presented the testimony of Jack Irizarry, a Customer Review Officer.  Respondent offered four exhibits (PGW Exhibits 1, 2, 3, and 5) during the hearing which were all admitted into the record.


The record was left open for PGW to file an additional exhibit, a one page Meter Read Query identified as PGW Exhibit 6.  PGW submitted PGW Exhibit 6 later that same day.  


On July 18, 2011, the complainant faxed a letter objecting to the admission of PGW Exhibit 6 into the record on the grounds that it was a “maked up bill by the gas company.”  As explained in more detail below, the complainant’s objection is overruled, and PGW Exhibit 6 is admitted into the record.


The Record in this case consists of a 76 page transcript and five exhibits.  The record in this case closed on August 1, 2011, when I received the transcript of the hearing.

FINDINGS OF FACT

1. The complainant in this case is Rameses Lee.  He previously resided at 6021 Lancaster Avenue – Apt. 2R, Philadelphia, PA 19151 (service address).
2. The respondent in this proceeding is Philadelphia Gas Works.
3. The complainant lived alone at the service address.  (Tr. 12).
4. On October 16, 2007, the complainant requested gas service at the service address.  (Tr. 13, 38-39).
5. On October 19, 2007, PGW turned on the gas at the service address.  (Tr. 39, PGW Exhibit 1).
6. The complainant’s apartment heater was an older heating unit.  (Tr. 18-20).  The complainant’s apartment was the only apartment connected to this heater.  (Tr. 20).  The other apartments in the complainant’s apartment complex were connected to newer heating units.  (Tr. 18).

7. From October 2007 through April 2008, the complainant kept the thermostat in his apartment set at its lowest possible setting.  (Tr. 29).  The complainant could not recall what the lowest thermostat setting was.  (Tr. 30).

8. For billing purposes, PGW assigns customer accounts to billing cycles.  PGW did not assign the complainant’s account to a billing cycle until April 2008.  (Tr. 39, PGW Exhibit 1).  
9. On April 4, 2008, PGW discovered that the complainant’s account was not assigned to a billing cycle and issued him a bill for gas service in the amount of $1,228.73.  (Tr. 40-41, PGW Exhibit 3).  This was a bill for service for the period October 19, 2007 through March 12, 2008.  (Tr. 40).  This bill was based on actual meter readings.  (Tr. 49, PGW Exhibits 3 & 6).

10. The complainant did not contact PGW at any time between October 2007 and April 2008 to inform them that he was not receiving a bill.  (Tr. 39-40, PGW Exhibit 1).  
11. On July 30, 2008, the complainant contacted PGW to register a high-bill complaint.  (Tr. 45, PGW Exhibit 1).

12. On October 21, 2008, as part of the high bill investigation, PGW verified the gas appliances at the complainant’s address.  (Tr. 50, PGW Exhibit 1).  The gas appliances at the service address included a gas range, a gas hot water heater and a gas apartment heater.  (Tr. 50).

13. Also on October 21, 2008, PGW performed a trace meter reading and piping order at the service address to determine if any foreign load existed.  (Tr. 49-50, PGW Exhibit 1).  
14. PGW did not find foreign load at the service address.  (Tr. 54).
15. In April 2008, the complainant informed his landlord about his high gas bill.  (Tr. 18).
16. On an unknown date, the complainant’s landlord fixed his heater.  (Tr. 18-19).

17. After the complainant’s landlord fixed his heater, the complainant received what he considered to be normal bills from PGW.  (Tr. 19-20).  
18. As of May 24, 2011, the complainant’s outstanding PGW balance was $2,827.54.  The complainant’s balance was based on actual usage.  (Tr. 58).

19. The complainant is no longer a PGW customer.  (Tr. 11).

DISCUSSION
The Public Utility Code, 66 Pa. C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  In this proceeding, the complainant is the proponent of a rule or order and thus bears the burden of proving by a preponderance of the evidence that respondent has violated the Public Utility Code or a regulation or order of the Commission.  The term "preponderance of the evidence" means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (Pa. 1950).  Complainant also must establish that the particular respondent named in the complaint is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Co., 50 Pa. P.U.C. 300 (1976).

In addition to determining whether the complainant has satisfied his burden of proof, care must be exercised to ensure that any findings of fact necessary for the Commission's decision are supported by substantial evidence.  2 Pa. C.S.A. § 704.  The term "substantial evidence" has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Dept. of Public Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).
PGW Exhibit 6.



During the July 5, 2011, evidentiary hearing, PGW made a request to file an exhibit after the hearing.  I instructed PGW to submit its exhibit no later than July 7, 2011, and I also instructed the complainant that any objections to the admission of PGW Exhibit 6 into the record were to be submitted on or before July 17, 2011.


On July 5, 2011, PGW filed what was identified as PGW Exhibit 6.  PGW Exhibit 6 is a one-page Meter Read Query.  By letter dated July 11, 2011, I reminded the complainant that any objection to PGW Exhibit 6 was due on or before July 18, 2011.
  Also on July 11, 2011, I forwarded PGW Exhibit 6 to the Commission’s Secretary’s Bureau with a request that it be placed in the appropriate folder.
On July 18, 2011, the complainant faxed the following letter to me in regards to PGW Exhibit 6:

This is a maked up bill by the gas company.  November 2007 the weather was good not cold no heat was on or need.  I did not put heater on in Nov of 2007  Leaking was from Nov. 2007  I never put heater on before Dec 25, all my life been paying a gas bill because of my pay at work.  P.G.W. has for Nov 2007 11/9/07 12/12/07 usage 136.00 gas was leaking.  P.G.W. has for 11/9/08 to 11/12/08 11.00 usage not leaking.  
This bill is a maded up bill by the gas com.
Since it was not clear from the complainant’s fax whether he sent a copy to counsel for PGW, I forwarded a copy of the complainant’s letter to Mr. Farinas. 
Sections 5.401 and 5.402 of the Pennsylvania Code provide the relevant procedure for admission of evidence.  The sections provide as follows:
§ 5.401. Admissibility of evidence.

 (a)  Relevant and material evidence is admissible subject to objections on other grounds. 

 (b)  Evidence will be excluded if: 

(1) It is repetitious or cumulative. 

(2) Its probative value is outweighed by: 

     
   (i)   The danger of unfair prejudice. 

     
   (ii)   Confusion of the issues. 

     
   (iii)   Considerations of undue delay or waste of time. 

§ 5.402. Admission of evidence.

 (a)  A party shall move the admission of evidence into the record upon presentation of the sponsoring witness, and after opportunity for other parties to examine the witness. 

 (b)  For an exhibit to be received into evidence, it shall be marked for identification and moved into evidence. 

52 Pa.Code §§ 5.401 and 5.402.  



The complainant challenged the accuracy of his bill for the period of October 2007 through April 2008.  PGW Exhibit 6, which is a Meter Read Query, provides a history of the registered gas usage at the service address from October 19, 2007 through May 12, 2008.  It is not a “bill” as asserted by the complainant in his July 18, 2011, letter written in response to PGW Exhibit 6.  Since PGW Exhibit 6 sets out the registered gas usage for the service address for the period at issue, it is material and relevant to facts discussed in this proceeding.
The procedure used for this exhibit satisfied the Commission regulations at 52 Pa.Code §§ 5.401 and 5.402.  PGW Exhibit 6 is found relevant to this proceeding.  The complainant’s objection to PGW Exhibit 6 is overruled, and it is admitted into evidence.
The Complaint.

In his Complaint and through his testimony, the complainant challenged his PGW bill for the period of December 2007 through April 2008.  The complainant argued that his bill should not be this high since he hardly uses any gas.  
High bill complaints are governed by the “Waldron Rule.”  In Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), the Commission stated that a complainant may establish a prima facie case of overbilling by:  (1) showing that the disputed bill was abnormally high when compared to prior usage patterns; and (2) showing that his pattern of usage had not changed.  54 Pa. PUC at 100.  The burden of going forward then shifts to the utility to show that the complainant actually used the amount of energy in dispute.  Id.  A utility may meet its burden by introducing evidence of submetering readings to major appliances, evidence of a lack of possibility of error in reading the meters, or evidence of defective wiring.  54 Pa. PUC at 101.  However, “even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.”  Milkie v. Pa. PUC, 768 A.2d 1217, 1220 (Pa. Commw. 2001).  “Once it is determined that the complainant had made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.”  768 A.2d at 1220.
In the present case, application of Waldron is not possible, since the period the complainant is challenging begins with the initiation of service at the service address.  There simply is no normal reading “baseline” for comparison purposes to show that the disputed period usage was abnormally high.

The complainant insisted that he could never have amassed a $1,228.73 gas bill because he had his apartment heater shut off when he moved in.  He initially testified that he only used one electric heater to heat his apartment.  However, the complainant later acknowledged that his apartment heater was never shut off and that he left the thermostat in his apartment at the lowest possible setting, though he could not recall what the lowest setting on his thermostat was.  Moreover, the complainant testified that he spoke with his landlord about his gas bill problems after he received the April 4, 2008 gas bill, that his landlord subsequently had his apartment heater fixed, and that his gas bills for the following winter were what he considered to be normal bills.


A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for the utility service provided to them.  Otherwise, a customer’s unpaid bills are included in the utility’s uncollectible expenses and ultimately paid for by other utility customers.  Scaccia v. West Penn Power Co., 55 PA PUC 637 (1982); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (1982); Bolt v. Duquesne Light Company, Opinion and Order entered April 8, 1988, at Docket No. Z-8712758.

The complainant did not present any evidence that would demonstrate that the April 4, 2008, make-up bill issued to him by PGW was inaccurate or improper.  On the contrary, his testimony demonstrated that his gas bills reached a more normal and acceptable level after his landlord fixed his heater.  Consequently, since the complainant did not demonstrate that PGW charged him incorrectly for gas service, he failed to sustain his burden of proof in this proceeding.
The complainant knowingly used his gas service and should pay for it.  Utilities are expressly permitted to issue make-up bills for service pursuant to 52 Pa. Code § 56.14 (“Previously Unbilled Utility Service”), which permits the issuance of make-up bills for “previously unbilled utility service resulting from utility billing error . . .”  Therefore, PGW was authorized to issue the make-up bill.  The accuracy of that bill is established by the fact that it was based on actual starting and ending meter readings.  The complainant is responsible for the entirety of his bill.  
Since the complainant is no longer a PGW customer, a payment arrangement is not appropriate and the entire account balance is immediately due and owing.  See French v. West Penn Power Company, C-00970856 (entered April 16, 1998), Mr. and Mrs. Phillip Beery, III v. PECO Energy Company, C-00968835, (Order entered 8/12/97); Jordan v. Duquesne Light Company, C-00968567, (Order entered 9/16/97).
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.

2. Pursuant to 66 Pa. C.S.A. § 332(a), the burden of proof in this proceeding is upon the complainant.

3. Complainants must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Feinstein v. Philadelphia Suburban Water Co., 50 Pa. P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.   Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (Pa. 1950).
4. Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  2 Pa. C.S.A. § 704.
5. The complainant has failed to sustain his burden of proof.

6. A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for the utility service provided to them. Scaccia v. West Penn Power Co., 55 PA PUC 637 (1982); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (1982); Bolt v. Duquesne Light Company, Opinion and Order entered April 8, 1988, at Docket No. Z-8712758.

7. The make-up bill rendered by PGW to the complainant was true and correct and permitted by 52 Pa. Code §56.14.

ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Late-Filed Exhibit identified by Philadelphia Gas Works as PGW Exhibit 6 is admitted into the record;
2. That the Complaint filed by Rameses Lee against Philadelphia Gas Works at Docket No. F-2010-2176674 is dismissed in its entirety; 
3. That the complainant shall pay the account balance to Philadelphia Gas Works within 60 days of the entry of the final Commission Order in this matter; and
4. That the record at Docket No. F-2010-2176674 be marked closed.

Date:
       October 18, 2011     
____________________________________



Christopher P. Pell 


Administrative Law Judge
� 	Although I instructed the complainant during the July 5, 2011, hearing that he would have until July 17, 2011, to submit an objection to PGW Exhibit 6, I changed the date to July 18, 2011, after discovering that July 17, 2011 was a Sunday.
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