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:

INTERIM ORDER GRANTING, IN PART, AND DENYING,

 IN PART, PRELIMINARY OBJECTIONS OF 

AQUA PENNSYLVANIA, INC.
I.
BACKGROUND


On October 26, 2011, Anil Kapur (Mr. Kapur or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Aqua Pennsylvania Inc. (Aqua PA, the Company, or Respondent).  Mr. Kapur alleged in his Complaint that Respondent’s $70.80 combined minimum monthly charge for water and sewage service was unjust and unreasonable.  As relief, Mr. Kapur sought a change in the law and regulations so that such charges are based on actual usage rather than fixed minimum charges, regardless of usage.  He further requested that water and sewage rates be based on a “competitive national average” rather than a “fair rate of return” and that senior citizens and retirees be provided a discount, consistent with the Commonwealth’s overall policy of providing discounted services for seniors.  


On or about November 29, 2011, Aqua PA filed an Answer and New Matter, with a twenty (20) day Notice to Plead, which denied that its customer charges for services were unjust and unreasonable.  It asserted that Mr. Kapur was confusing the customer charge with a minimum charge, and contended that Complainant was being charged, in accordance with its Pinecrest Division tariff, for actual water used under a consumption charge, in addition to the customer charge.  Aqua PA also asserted that the water customer charge is part of the monthly basic distribution charge to partially recover the costs for billing, meter reading and equipment, and service line maintenance and equipment, and that these costs do not vary with usage.  The Company indicated that its tariffed sewage charge was still a flat fee regardless of usage.  



Aqua PA further denied that Respondent was entitled to the relief requested, and claimed that the Commission does not have jurisdiction to establish rates based upon a “competitive national average” as opposed to “fair rate of return.”  It contended that the request for special senior citizen pricing was contrary to law and court precedent which required cost of service-based pricing to customer classes. 



In New Matter, Aqua PA essentially asserted various conclusions of law.  Complainant never filed a reply to New Matter, which would have been due on or before December 22, 2011.  52 Pa. Code §§1.56(b) and 5.63.  However, as ruled by the Pa. Superior Court in Landis v. City of Philadelphia, 438 Pa. Super. 385, 652 A.2d 865 (1995), Complainant’s failure to file a responsive pleading results only in the admission of factual averments, not legal conclusions.  In accord, 52 Pa. Code §5.63(b).


Also on November 29, 2011, Aqua PA filed Preliminary Objections, with a ten (10) day Notice to Plead, apparently requesting that Complainant’s requested relief be stricken as unauthorized by law.  Curiously, Aqua PA did not request that Mr. Kapur’s Complaint be dismissed but only that the requested relief be dismissed.  The Company also did not identify the grounds for the Preliminary Objections, which are set forth in 52 Pa. Code §5.101(a)(1) through (6). 



In accordance with 52 Pa. Code §§1.56(b) and 5.101(f)(1), the time for filing an answer to the Preliminary Objections expired on December 12, 2011.  No answer or other response was filed, to my knowledge, by the Complainant.



Aqua PA’s Preliminary Objections were assigned to me by Motion Judge Assignment Notice dated December 13, 2011, and are now ready for a ruling.  For the reasons set forth below, I will grant the Preliminary Objections in part, and deny them in part, and direct that the remaining issue(s) be set for a hearing. 
II.
DISCUSSION


The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code § 5.101.  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  


A preliminary objection seeking dismissal of a complaint, in whole or in part, will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purpose of disposition of the motion, all well-pleaded material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa. (County of Allegheny), 507 Pa. 360, 490 A.2d 402 (1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The motion will be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 106 Pa. Commw. 570, 527 A.2d 211 (1987).  Any doubt must be resolved in favor of the non-moving party.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053 (Pa. Cmwlth. 2003). 


The grounds for preliminary objections, which are set forth in 52 Pa. Code §5.101(a), are as follows:
(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.


As stated previously, the Company did not specifically identify the grounds upon which the Preliminary Objections are based.  However, it can be inferred that the grounds are as follows:  (1) lack of Commission jurisdiction, under 52 Pa. Code §5.101(a)(1); and perhaps, (2) legal insufficiency of the complaint, under 52 Pa. Code §5.101(a)(4), although it was observed that the Company sought dismissal of the requested relief and not the Complaint itself.


In support of its implied Preliminary Objection that the Commission lacks jurisdiction to grant the requested relief, Aqua PA cited to case authority holding that Commission jurisdiction must arise from the express language of the enabling legislation or by strong and necessary implication therefrom.  See, e.g., Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 1191 (1977).  The Company continued with its argument that the requested relief; i.e., a rate which is not based on fair rate of return and provides a special preference for senior citizens at the expense of other classes, is not authorized by the Public Utility Code (Code).  See, National Utilities, Inc. v. Pa. P.U.C., 709 A.2d 972 (Pa. Cmwlth. 1998); Manufacturers’ Ass’n of Erie v. Pa. P.U.C., 407 A.2d 114 (Pa. Cmwlth. 1979).  Thus, the Company is not actually claiming a lack of jurisdiction but a lack of authority to grant the requested relief.  



I note that there are no grounds for granting preliminary objections on the basis of lack of authority.  However, as stated by Administrative Law Judge Barnes in her Order Denying Preliminary Objections in Leiby’s Mobile Home Community, LLC v. Verizon Pa. Inc., Docket No. C-2011-2225151, the correct preliminary objection in this situation is to strike the requested relief as impertinent matter under 52 Pa. Code §5.101(a)(2).  Requests for relief which are not legally recoverable in the cause of action pleaded are “impertinent matter” in the sense that they are irrelevant to the cause of action.  See, Legion Ins. Co. v. Doeff, 2001 Phila. Ct. Com. Pl., LEXIS 97 (2001).  A preliminary objection in the nature of a motion to strike off impertinent matter is the appropriate means to challenge an erroneous prayer for relief.   



I agree with Aqua PA that Mr. Kapur’s requested relief in the nature of a national average rate and a special senior citizen’s discount should be stricken as impertinent matter and therefore, that Preliminary Objection will be granted.  Where the issue to be decided is purely one of law or policy, the matter may be disposed of without resort to an evidentiary hearing.  Dee-Dee Cab, Inc. v. Pa. P.U.C., 817 A.2d 593 (Pa. Cmwlth. 2003); Diamond Energy, Inc. v. Pa. P.U.C., 653 A.2d 1360 (Pa. Cmwlth. 1995); Lehigh Valley Power Committee v. Pa. P.U.C., 128 Pa. Commw. 276, 563 A.2d 557 (1989).  The Company is correct that the setting of rates based upon national averages and ratepayer age is not generally authorized by the Code and therefore, the taking of evidence in support of or in opposition to such relief would be a useless exercise.  Philadelphia Gas Works v. Pa. P.U.C., 898 A.2d 671 (Pa. Cmwlth. 2006); National Utilities, Inc., supra.


There is a specific provision in Section 2212(r)(1) of the Code, 66 Pa. C.S. §2212(r)(1), authorizing senior citizen rates and programs for customers of Philadelphia Gas Works, if such rates and programs are otherwise just and reasonable, but there is no other authorization for such rates or programs in the Code.  If such rates had been authorized by the Commission’s general rate-setting authority, then 66 Pa. C.S. §2212(r)(1) would have been superfluous.  The appropriate forum for Complainant to seek redress in the form of national averages or special rates is with the Legislature and not the Commission.


Complainant has also included a request for relief that rates be based on actual usage rather than minimum charges.  In regard to the water rates, Aqua PA accurately stated that such charges are based on consumption and therefore, this request for relief will be stricken as moot.  However, as will be further explained, infra, to the extent the complaint is about the water customer charge, that claim will be permitted to go forward.  With respect to the sewer charges, that matter will be addressed, infra.  



Aqua PA’s second implied Preliminary Objection is on the grounds of legal insufficiency, pursuant to 52 Pa. Code 5.101(a)(4), also known as a demurrer to the Complaint.  See, Pa. Rules of Civil Procedure 1028(a)(4).  For purpose of its implied Preliminary Objection, the Company would be contending that, even if all of the facts set forth in the Complaint are assumed to be true, the Complainant has failed to set forth grounds upon which relief can be granted and therefore, the Company is entitled to complaint dismissal.


I do not agree with the implication that Complainant has failed to set forth grounds upon which relief can be granted.  Complainant has generally alleged that Aqua PA’s Pinecrest Division water and sewage rates, e.g., the fixed customer charge for water service and minimum charge for sewer service, are unjust and unreasonable, and therefore in violation of Section 1301 of the Code, 66 Pa. C.S. §1301.  I note that, as stated above, the sewage charge is based upon a flat fee, regardless of usage.  While the Company is legally required to charge its Commission-approved rate, that does not preclude customers from filing a complaint against existing rates under 66 Pa. C.S. §§701 and 1309.  The difficulty associated with satisfying the burden of proof concerning a complaint against existing rates, which burden is placed on the Complainant, is not a factor to be considered in ruling on preliminary objections.  


Where there are disputed issues of fact, such as the reasonableness of existing rates, the matter is appropriately referred for a hearing.  Accordingly, to the extent Aqua PA filed a Preliminary Objection based upon legal insufficiency, or other grounds that request dismissal of the Complaint, that Preliminary Objection is denied.


As an aside, I would be remiss if I did not elaborate on Complainant’s difficulty with meeting his burden of proof in this matter.  In complaints about existing rates, that burden is placed squarely upon the Complainant.  66 Pa. C.S. §§315(a), 332(a); see also, Cup v. Pa. Public Utility Commission, 124 Pa. Commw. 291, 296, 556 A.2d 470 (1989) (holding that where the complaint involves an existing rate, the customer has the burden to prove that the charge is no longer reasonable).  To meet this burden, Complainant must expect to incur expert witness fees for testimony as to the various costs associated with the challenged rates and the appropriate recovery of these costs through the ratemaking process.  Given the complexity of the issues, this matter must be set for an in-person hearing in Harrisburg, PA.


If Mr. Kapur decides not to pursue the matter, he must file a letter of withdrawal of the complaint at Docket No. C-2011-2271943 with the Commission’s Secretary’s Bureau, and provide a copy of that letter to me and Company counsel.  My address for this purpose is as follows:
Kandace F. Melillo, Administrative Law Judge
Pa. Public Utility Commission

P.O. Box 3265

Harrisburg, PA   17105-3265

Telephone:  (717) 783-5452

Fax:  (717) 787-0481

III.
ORDERING PARAGRAPHS  
THEREFORE,
IT IS ORDERED:


1.
That the Preliminary Objections filed by Aqua Pennsylvania, Inc. on November 29, 2011, concerning the Formal Complaint of Anil Kapur at Docket No. C-2011-2092890, seeking the striking of impertinent matter from requested relief as to rates based on national averages and senior citizen discounts, and water rates based upon usage, are hereby granted.


2.
That any Preliminary Objections filed by Aqua Pennsylvania, Inc. on November 29, 2011, concerning the Formal Complaint of Anil Kapur at Docket No. C-2011-2092890, on the grounds of legal insufficiency, or otherwise, which requests the dismissal of the Complaint, are hereby denied.



3.
 That the matter of the justness and reasonableness of Aqua Pennsylvania, Inc.’s existing water and sewage rates be set for an Initial Hearing in an available hearing room in Harrisburg, PA and that all parties be notified of the day, date, time and location of the hearing.

Dated:  December 28, 2011 
  



                                             








Kandace F. Melillo







Administrative Law Judge
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