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HISTORY OF THE PROCEEDING



On September 19, 2011, Carlena Edwards (Ms. Edwards or complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Duquesne Light Company (Duquesne or respondent), challenging the June 3, 2008, transfer of a past due balance accrued at a prior address to her current account.  As relief, complainant stated, “The resolution of this situation is to permanently remove the past due balance and its fees from my account, per the attorney’s statement ‘it was written off anyway’ and my electricity restored.”  Although unstated, the Complaint is an appeal of a decision on informal complaint issued by the Commission’s Bureau of Consumer Services (BCS) at Case #2872308 on August 18, 2011.  BCS had found that the subject of the balance transfer had been the subject of two formal Complaints.



On October 19, 2011, Duquesne filed an Answer (Answer) which denied the material averments of the Complaint.  Duquesne explained that complainant’s current balance includes $2,624.96, which is the unpaid balance of service provided to complainant at her prior address, that complainant has defaulted on both company and Commission-issued payment arrangements, that service at complainant’s current address was terminated for non-payment, and that complainant has submitted medical certificates.  


On October 29, 2011, Duquesne filed a Preliminary Objection
 asserting that the Complaint is barred by res judicata, since this issue was addressed in two prior formal Complaints.  Attached to the Preliminary Objection were:  (1) the Complaint filed by complainant on September 29, 2008, at Docket No. C-2008-2079834 (Exh. 1); (2) the Initial Decision of Administrative Law Judge Michael A. Nemec at Docket No. C-2008-2079834, dated April 20, 2009 (Exh. 2); (3) the Commission’s Final Order at Docket No. C-2008-2079834, entered September 1, 2009 (Exh. 3); (4) the Complaint filed by complainant on March 15, 2010, at Docket No. F-2010-2164449 (Exh. 4); (5) the Initial Decision of Administrative Law Judge Mark A. Hoyer at Docket No. F-2010-2164449, dated July 25, 2011 (Exh. 5); and (6) the Commission’s Final Order at Docket No. F-2010-2164449, entered September 21, 2011 (Exh. 6).  The Preliminary Objection was endorsed with a notice to plead.   



By Motion Judge Assignment Notice dated November 15, 2011, I was assigned to this proceeding. 


Complainant’s answer to the Preliminary Objection was due not later than November 21, 2011.
  52 Pa.Code §§ 55.102(b), 1.12(a), 1.56(a)(1) and (b).  According to the Commission’s electronic docketing system, complainant did not file an answer to the Preliminary Objection as of the date of this Initial Decision. 



Duquesne’s Preliminary Objection is procedurally ready to be ruled upon.  As discussed in more detail below, the Preliminary Objection will be considered as a Motion for Judgment on the Pleadings because res judicata is not available as a preliminary objection.  Judgment on the pleadings is appropriate because no genuine issue of fact exists and Duquesne is entitled to judgment in its favor as a matter of law.  The claims made by the complainant have been previously heard, adjudicated and dismissed by the Commission.  The Preliminary Objection will be sustained and the instant Complaint dismissed.
FINDINGS OF FACT



1.
The complainant in this proceeding is Carlena Edwards, whose address is listed in the Complaint as 418 Whitney Ave., Apt. 21, Pittsburgh, PA 15221.



2.
The respondent in this proceeding is Duquesne Light Company.



3.
The gravamen of the instant Complaint (Complaint #3) filed on September 19, 2011, at Docket No. F-2011-2264973 is the transfer of the unpaid balance for service provided to complainant while she lived at a prior address (2400 Duquesne Place, Apt. 202, Pittsburgh PA 15110) to complainant’s current account, and complainant’s request that this past due balance and fees be “permanently” removed from her account.


4.
On September 29, 2008, complainant filed a formal Complaint against Duquesne at Docket No. C-2008-2079834 (Complaint #1).  The issue raised in the Complaint was Duquesne’s transfer of the unpaid balance she had accrued at her prior address.


5.
After a hearing that included the presentation of testimony by both complainant and Duquesne, Administrative Law Judge Michael A. Nemec denied the Complaint, finding that Duquesne had properly transferred the balance and that complainant was not eligible for a payment arrangement.  No exceptions were filed to the Initial Decision, dated April 20, 2009.



6.
The Initial Decision at Docket No. C-2008-2079834 became final by Commission Final Order entered September 1, 2009.



7.
The Commission’s Final Order at Docket No. C-2008-2079834 has not been set aside, nullified or modified on judicial review.



8.
On March 15, 2010, complainant filed a formal Complaint against Duquesne at Docket No. F-2010-2164449 (Complaint #2).  The issue raised in the Complaint again was Duquesne’s transfer of the unpaid balance she had accrued at her prior address.  



9.
At the scheduled hearing on April 15, 2011, Duquesne’s oral motion to dismiss the Complaint pursuant to res judicata was granted by Administrative Law Judge Mark A. Hoyer by Initial Decision dated July 25, 2011.  No exceptions were filed to the Initial Decision.


10.
The Initial Decision at Docket No. F-2010-2164449 became final by Commission Final Order entered September 2, 2011.



11.
The Commission’s Final Order at Docket No. F-2010-2164449 has not been set aside, nullified or modified on judicial review.
DISCUSSION



The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  Pa. Code §§ 5.101(a)(1)-(6).  Res judicata, however, is not among the grounds permitted for a preliminary objection.
  Presumably, this is the reason Duquesne made the assertion in its Preliminary Objection at 2 that, “Complainant lacks the capacity to sue respondent because the doctrine of res judicata prevents her from relitigating a matter that was decided by a court of competent jurisdiction.”  This represents a complete misstatement of the concept of capacity to sue.  The lack of capacity to sue refers to some personal disability of a party to bring an action.  Commonwealth ex rel. Sheppard v. Central Penn Nat'l Bank, 31 Pa.Cmwlth. 190, 375 A.2d 874, 877 (1977).  Examples of lack of capacity to sue include being an unemancipated minor, an adjudicated incompetent and those subject to a statutory bar.  None of those have been alleged or established in this proceeding.



Res judicata is an affirmative defense that should have been raised as new matter pursuant to 52 Pa. Code § 5.62(b), which allows parties to set forth as new matter “another material fact which is not merely a denial of the averments of the preceding pleading.”  Then, respondent Duquesne could have raised res judicata in a motion for judgment on the pleadings.  


The Commission’s regulation at 52 Pa. Code § 1.2(a) provides that the Commission or presiding officer may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  Although respondent did not raise the issue of res judicata as new matter, it did address in detail the claim in its Preliminary Objection, which was endorsed with a notice to plead.  As complainant’s second Complaint, at Docket No. F-2010-2164449, was dismissed for this very reason, complainant obviously is aware that the Commission has already refused to allow the issue of the balance transfer to be relitigated.


The issue of the application of res judicata should be considered in order to secure a just, speedy and inexpensive determination of this proceeding pursuant to 52 Pa. Code § 1.2(a).  Duquesne’s Preliminary Objection will be treated as a Motion for Judgment on the Pleadings.  This will not adversely affect complainant’s substantive rights, since complainant Edwards had notice of the issue and an opportunity to respond, but failed to do so.  


As set out in 52 Pa. Code § 5.102(d), the “presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment as appropriate.  The judgment sought will be rendered if the applicable pleadings . . . show that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.”  Judgment on the pleadings should only be granted when the right to relief is clear and free from doubt.  In determining the absence of a genuine issue of material fact, the Commission must take the view of the evidence most favorable to the non-moving party and resolve any doubts against the entry of the judgment.  Reuben v. O’Brien, 496 A.2d 913 (Pa.Super. 1985).


Here, the undisputed material facts are that the gravamen of this and the previous Complaints is the propriety of the transfer of the balance accrued at complainant’s prior address, and that the Commission’s orders on those previous Complaints have not been set aside, nullified or modified on judicial review.  The first Complaint, at Docket No. C-2008-2079834 , was comprehensively examined and addressed in a decision on the merits.  The second Complaint, at Docket No. F-2010-2164449, was dismissed through operation of res judicata by Commission final order.



There is no question that the same result should occur here. The doctrine of res judicata (claim preclusion) reflects the refusal of law to tolerate the relitigation of a matter decided by a court of competent jurisdiction.  A final valid judgment bars any future suit between the same parties on the same cause of action.  McCarthy v. Twp. of McCandless, 300 A.2d 815 (Pa. Cmwlth. 1973).  For the doctrine to prevail, four conditions must be met:  (1) identity of issues; (2) identity of causes of action; (3) identity of persons and parties to the action; and (4) identity of the quality and capacity of the parties suing or being sued.  Day v. Volkswagenwerk Aktienqesellschaft, 318 Pa. Super. 255, 474 A.2d 1313, 1316, 1317 (1983).  Matters which were actually litigated (or could have been litigated) in prior actions will not be allowed to be relitigated in a subsequent case.  When a court of competent jurisdiction enters a final judgment on the merits of a cause of action, the parties to that case and their privies are thereafter bound “not only as to every matter which was offered and received, but also as to any other admissible matter which might have been offered.”  Commissioner of Internal Revenue v. Sunnen, 333 U.S. 591, 68 S. Ct. 715 , 719 (1948). 


In addition, Section 316 of the Public Utility Code, 66 Pa.C.S.A. § 316, provides that, “Whenever the commission shall make any rule, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.”  This section further prevents collateral attacks upon Commission orders.



Complainant challenged the transfer of the balance accrued at her prior address in two prior Complaints.  She filed the first Complaint on September 29, 2008 at Docket No. C-2008-2079834.  After the presentation of evidence and testimony, Administrative Law Judge Nemec issued an Initial Decision on April 20, 2009, denying the Complaint for complainant’s failure to sustain the burden of proof.  No exceptions were filed, and the Initial Decision became final by Commission Final Order entered September 1, 2009.  



Complainant filed another Complaint challenging the transfer on March 15, 2010, at Docket No. F-2010-2164449.  Duquesne’s oral motion at the hearing to dismiss the Complaint by virtue of res judicata was granted by Administrative Law Judge Hoyer in an Initial Decision dated July 25, 2011.  No exceptions were filed, and the Initial Decision became final by Commission Final Order entered September 2, 2011.



Despite that, complainant filed the instant Complaint on September 19, 2011.  The issue – the transfer of the prior account balance – is the same as the issues raised in the previous Complaints, and the same relief is requested.


All the elements of res judicata are present here.  The issue (whether complainant should be responsible for the balance transferred to her current account) is the same.  The cause of action (the propriety of the transfer of the unpaid balance from the prior account to the current account) is the same.  The parties (and their capacities) to this action (complainant/customer Carlene Edwards and respondent/utility Duquesne) are the same.  The Commission entered final judgments on both Complaints, and those orders have not been set aside, annulled or modified on judicial review.  Therefore, the Complaint should be denied with prejudice.


Section 703 of the Public Utility Code, 66 Pa.C.S.A. § 703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also, 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Pub. Util. Comm’n, 817 A.2d 593 (Pa. Commw. Ct. 2003), petition for allowance of appeal denied, 836 A.2d 123 (Pa. 2003).  The public interest does not require a hearing in this case.  The Complaint is barred by the application of res judicata, as the Commission has already addressed the merits of the instant Complaint in prior proceedings, and therefore a hearing would be a fruitless exercise and is not necessary or in the public interest.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.



2.
Commission regulations provide for the filing of motions for judgment on the pleadings.  52 Pa. Code § 5.102.



3.
Judgment on the pleadings should only be granted where no material facts are in dispute and when the moving party is entitled to judgment as a matter of law.  52 Pa. Code § 5.102.



4.
In this matter, no material facts are in dispute.



5.
Respondent Duquesne is entitled to judgment as a matter of law.



6.
The present Complaint is barred by res judicata.



7.
A final valid judgment bars any future suit between the same parties on the same cause of action.  McCarthy v. Twp. of McCandless, 300 A.2d 815 (Pa. Cmwlth. 1973).  


8.
For the doctrine of res judicata to prevail, four conditions must be met:  (1) identity of issues; (2) identity of causes of action; (3) identity of persons and parties to the action; and (4) identity of the quality and capacity of the parties suing or being sued.  Day v. Volkswagenwerk Aktienqesellschaft, 318 Pa. Super. 255, 474 A.2d 1313, 1316, 1317 (1983).  


9.
When a court of competent jurisdiction enters a final judgment on the merits of a cause of action, the parties to that case and their privies are thereafter bound “not only as to every matter which was offered and received, but also as to any other admissible matter which might have been offered.”  Commissioner of Internal Revenue v. Sunnen, 333 U.S. 591, 68 S. Ct. 715 , 719 (1948). 



10.
Whenever the commission shall make any rule, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.  66 Pa.C.S.A. § 316.



11.
The Commission may dismiss a complaint without hearing if a hearing is not necessary or in the public interest.



12.
It is just, reasonable and in the public interest that the Complaint at Docket No. F-2011-2264973 be dismissed with prejudice.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Preliminary Objection filed by Duquesne Light Company seeking dismissal of the Complaint filed by Carlena Edwards at Docket No. F-2011-2264973 is granted;



2.
That the Formal Complaint filed by Carlena Edwards at Docket No. 

F-2011-2264973 is dismissed with prejudice; and


3.
That the record in this proceeding be marked closed.

	Date:
	December 19, 2011  
	
	

	
	
	
	Marlane R. Chestnut

Administrative Law Judge


� 	The BCS decision also found that termination of complainant’s service had been proper, that complainant was not eligible for a payment arrangement, and that complainant had rejected a restoration offer made by Duquesne.


� 	Although the pleading is titled “Respondent Duquesne Light Company’s Preliminary Objections,” only one objection is actually raised.





� 	As explained in more detail below, I am treating the Preliminary Objection as a Motion for Judgment on the Pleadings, which has a 20-day response period, rather than the 10 days allowed to respond to a preliminary objection.  The difference is immaterial, as no response was filed.


� 	The grounds listed in 52 Pa. Code § 5.101(a) are (1) lack of Commission jurisdiction or improper service of the pleading initiating the proceeding, (2) failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter, (3) insufficient specificity of a pleading, (4) legal insufficiency of a pleading, (5) lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action and (6) pendency of a prior proceeding or agreement for alternative dispute resolution.
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