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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision Dismissing Complaint (Initial Decision or I.D.) of Administrative Law Judge (ALJ) Joel H. Cheskis, issued on October 4, 2011, in the above-captioned proceeding.  The Initial Decision granted the Preliminary Objections
 filed by PPL Electric Utilities Corporation (PPL) and dismissed the Formal Complaint (Complaint) filed by Lorrie Reynolds (Complainant) against PPL.  No Exceptions were filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall modify the Initial Decision, consistent with this Opinion and Order.   
History of the Proceeding



On July 27, 2011, Ms. Reynolds filed a Complaint against PPL, in which she alleged that she was unaware that the owner of the residence where she had lived for eighteen months had put the electric bill in her name until she moved out of the residence and received a bill from PPL in the amount of $562.  The Complainant also averred that she filed a dispute with PPL but was unable to prove fraud because she did not file a police report regarding the incident.  The Complainant requested that the Commission investigate the matter and remove the $562 charge from her account.



PPL was served with the Complaint on August 4, 2011.  On 
August 23, 2011, PPL filed an Answer and New Matter and Preliminary Objections in response to the Complaint.  In its Answer, PPL stated that the Complainant was responsible for the transferred bill in the amount of $562.  Answer at 2, ¶ 4b.  In its New Matter and Preliminary Objections, PPL stated that the Complainant filed a Complaint in May 2009, at Docket No. F-2009-2113220 (May 2009 Complaint) regarding the same circumstances.  PPL averred that the Complaint in this proceeding was barred due to 
the Certificate of Satisfaction, which was filed on September 4, 2009, to resolve 
the May 2009 Complaint, and the corresponding Secretarial Letter dated 
September 15, 2009, which closed the May 2009 Complaint.  PPL New Matter at 3, ¶ 9; Preliminary Objections at 3, ¶ 6.  The Complainant did not file an answer to the New Matter or an answer to the Preliminary Objections.  


In the Initial Decision, issued on October 4, 2011, ALJ Cheskis granted PPL’s Preliminary Objections, which were treated a Motion for Judgment on the Pleadings, and dismissed the Complaint.
Background


In May of 2009, at Docket No. F-2009-2113220, the Complainant filed a prior Complaint against PPL, alleging the same facts regarding fraudulent billing that she has alleged in the instant proceeding.  The prior Complaint was resolved through a Certificate of Satisfaction (Certificate) which was filed with the Commission on September 4, 2009.  In the Certificate, the Parties represented that Ms. Reynolds was withdrawing her Complaint with prejudice.  If Ms. Reynolds disagreed with or objected to the terms of the Certificate, she was provided with notice that she had ten days from the date she was served with the Certificate to object in writing.  She did not do so.  Consequently, the Complaint was subsequently marked closed by Secretarial Letter, dated September 15, 2009.

Discussion
ALJ Cheskis made nine Findings of Fact and reached sixteen Conclusions of Law.  I.D. at 3-4; 9-11.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
We note that the ALJ’s decision involved a ruling on PPL’s Preliminary Objections.  The ALJ treated the Preliminary Objections as a Motion for Judgment on the Pleadings.  Motions for judgment on the pleadings are governed by Section 5.102 of our Regulations, 52 Pa. Code § 5.102.  Judgment on the pleadings is available when the pleadings show that there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of law.  Judgment on the pleadings should only be granted when the right to relief is clear and free from doubt.  In determining the absence of a genuine issue of material fact, the Commission must take the view of the evidence most favorable to the non-moving party and resolve any doubts against the entry of the judgment.  Day v. Volkswagenwerk Aktiengesellschaft, 318 Pa. Super. Ct. 225, 231, 464 A.2d 1313, 1316 (1983). 
The specific basis for the ALJ’s dismissal of the Complaint in this case was the res judicata doctrine.  The doctrine of res judicata prevents a suit between the same parties on the same cause of action after a court of competent jurisdiction has rendered a final judgment on the merits.  In order for the doctrine to prevail, all of the following four requirements must be met:  “(1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality or capacity of the parties suing or sued.”  Id. at 232, 1316-17.
In reaching a decision on the Motion for Judgment on the Pleadings, the ALJ found that Ms. Reynolds’ Complaint was barred by the doctrine of res judicata and should be dismissed.  I.D. at 5.  The ALJ determined that all four of the conditions required for res judicata had been met:  

1) the issues are identical (both complaints pertain to an outstanding balance from PPL of approximately $600); 2) the causes of action are identical (the complainant argues in both complaints that she was incorrectly made responsible for the balance but is not responsible for payment); 3) the persons and parties to the action are identical (both complaints involve the Complainant, the respondent and the third party the Complainant resided with at the Service Address); and 4) the quality and capacity of the parties suing or sued are also identical.

 I.D. at 7.    

Although we agree with the ALJ’s dismissal of the Complaint with prejudice in this proceeding, we disagree with the ALJ’s basis for the dismissal.  We find that the doctrine of res judicata does not apply in this case because there was never a decision by the Commission on the merits of the case with regard to the May 2009 Complaint proceeding.  Rather, the Certificate, which resolved the May 2009 Complaint and was approved by the Commission, has precluded the Complainant from raising the same claims before the Commission a second time.
  PPL properly raised the prior May 2009 Complaint proceeding in its New Matter pursuant to Section 5.62(a) of our Regulations, 52 Pa. Code § 5.62(a).
      
As the ALJ noted, a final valid judgment on the merits by a court of competent jurisdiction bars any future suit between the same parties, on the same cause of action.
  In the instant matter, however, the Commission did not hear the case on its merits and did not issue a decision based upon the merits of the case.  Rather, a settlement was reached, to which neither party objected, resulting in the Commission closing the action.  While it is true that the four elements of the doctrine of res judicata were met, specifically:  1) identical issues; 2) identical causes of action; 3) identical parties to the action; and 4) identical quality and capacity of the parties suing or sued, the threshold consideration in determining whether the doctrine applies was not met.  That threshold inquiry is whether the Commission reached a final valid judgment on the merits of the case.  In the instant case, this did not happen because the parties settled their dispute, which made a hearing unnecessary and did not require an ALJ to write a decision disposing of the allegations raised in the case.
The ALJ did reach the correct result by granting the Preliminary Objections of PPL and treating them as a Motion for Judgment on the Pleadings, by dismissing the Complaint with prejudice, and by marking the record closed.  We note that, in Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993), we held that, in the normal course, we would not dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his or her position and the factual basis for the complaint.  Our concern was that, in general, pro se complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  We view the present case as distinguishable from Carlock because the Complainant was provided with an opportunity to be heard, in the context of the May 2009 Complaint proceeding, which involved the same facts regarding fraudulent billing that the Complainant alleges in this proceeding.  Accordingly, dismissal at the pleadings stage in this case is appropriate because there are no genuine issues of material fact and, based on the language of the Certificate, the Complainant was precluded from bringing her 2011 Complaint.  Therefore, PPL is entitled to judgment as a matter of law.

Conclusion

Based upon the foregoing discussion, we shall modify the Initial Decision, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Initial Decision dismissing the Complaint, issued by Administrative Law Judge Joel H. Cheskis on October 4, 2011, is modified, consistent with this Opinion and Order.

2.
That the Preliminary Objections filed by PPL Electric Utilities Corporation are treated as a Motion for Judgment on the Pleadings and are granted, consistent with this Opinion and Order.


3.
That the Complaint filed on July 27, 2011, by Lorrie Reynolds against PPL Electric Utilities Corporation, at Docket No. C-2011-2255268, is dismissed with prejudice.


4.
That the proceeding at Docket No. C-2011-2255268 shall be marked closed.
[image: image1.png]


BY THE COMMISSION,
Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  December 15, 2011 

ORDER ENTERED:  January 5, 2012
� 	The ALJ treated the Preliminary Objections as a Motion for Judgment on the Pleadings on the basis that PPL raised res judicata as an affirmative defense in its New Matter.  I.D. at 8.     


� 	Section 316 of the Code, 66 Pa. C.S. § 316, prohibits a complainant from raising issues previously decided by the Commission.  This Section provides the following, in pertinent part:  


Whenever the Commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.        


� 	Under 52 Pa. Code § 5.62(a), a respondent, such as PPL, may seek relief against other parties in a proceeding if common questions of law or fact are present.  Such an affirmative defense must be pleaded in an Answer raising New Matter, which PPL did.   


� 	McCarthy, et al. v. Township of McCandless, 7 Pa. Commw. Ct. 611, 300 A.2d 815 (Pa. Cmwlth. 1973); Martin v. Poole, 232 Pa. Super. Ct. 263, 177 A.2d 339 (1975).    
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